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M ..MOTION

o G THE AWARD 1)

COMES NOW, Plaintiff ASSOCIATION OF OWNERS OF KALELE KAI (the

"Association"), by and through its attorneys, CHRISTOPHER SHEA GOODWIN, ATTORNEY

AT LAW, LLLC, and CASE LOMBARDI & PETTIT, and hereby respectfully requests that the

Court:

1. STRIKE and SEAL the following Motion and Memorandum in Support of

Motion, and the Declaration and Exhibits thereto, together with any pleadings related thereto: /

DEFENDANT HITOSHI YOSHIKAWA'S MOTION FOR AN ORDER
CONFIRMING THE AV/ARD OF ATTORNEYS' FEES AND COSTS
CONTAINED IN THE FINAL AWARD OF THE ARBITRATOR, DATED
FEBRUARY T2, 2015, INCORPORATING THE ARBITRATOR'S PARTIAL
FINAL AV/ARD, DATED DECEMBER 12, TOI4,IN DPRNO. 13-0496-A
AND FOR JUDGMENT IN CONFORMITY THEREV/ITH; MEMORANDUM
IN SUPPORT OF MOTION; DECLARATION OF COLTNSEL; EXHIBITS 1-2;
NOTICE OF HEARING MOTION & CERTIFICATE OF SERVICE ffiled
March 71, 20151 (collectively, "Yoshikawa's Motion")

2. AWARD the Association its reasonable attorneys' fees and costs related to this

Motion.l

This Motion is made and supported by HRCP Rule 7, HRCC Rule 7, the attached

Memorandum in Support of Motion, Declaration of Counsel, and Exhibits A-L, the records and

files of this action, and upon any information that may be adduced at a hearing on this Motion.

' This Motion seeks relief and remedies based upon the fact that Yoshikawa's Motion (including the
Memorandum in Supporl and Exhibits attached thereto) directly violate a controlling Hawaii statute.
In addition, Yoshikawa's Motion lacks rnerit and should be denied for other reasons, which will be
discussed in the Association's written opposition to Yoshikawa's Motion that will be filed by the
April I 3, 2015 deadline.
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DATED: Honolulu, Hawaii, March 30.2015.

CHRISTOPHER SHEA GOODWIN
Attorneys for Plaintiff
ASS OF OWNERS OF KALELE KAI
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N OF OWNERS OF KALELE KAI
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAV/AII

ASSOCIATION OF OV/NERS
OF KALELE KAI,

Plaintiff,
vs.

CNIL NO. 15-1-0102-01 KTN

MEMORANDUM IN
SUPPORT OF MOTION

HITOSHI YOSHIKAV/A;
DOE DEFENDANTS I-10,

Defendants.

MEMORANDUM IN SUPPORT OF MOTION

This action involves a dispute between Plaintiff ASSOCIATION OF OWNERS OF

KALELE KAI ("Association") and Defendant HITOSHI YOSHIKAV/A ("Yoshikawa").

Yoshikawa has moored and continues to moor a boat at the condominium project known

as Kalale Kai located in Hawaii Kai which is over twice the length of that permitted by the

express language of the Association's Declaration.

In response to Yoshikawa's demand made upon the Association, the parties participated

in statutory no n-binding arbitration.

The Association timely filed its Complaint for Trial De Novo herein in accordance with

HRS$ 2l4B-136(b), and later, timely filed its First Amended Complaint for Trial De Novo.

Thereafter, on Malch 11,2015, Yoshikawa filed a "Motion For An Order Confirming

The Award Of Attorneys' Fees And Costs Contained in the Final Award of the Arbitrator, Dated

February 12,2015, Incorporating The Arbitrator's Partial Final Award, Dated December 12,

2014,In DPR No. l3-0496-A And For Judgment In Conformity Therewith" ("Yoshikawa's

Motion"), which included a Memorandum in Support of Motion, a Declaration of Counsel, and

Exhibits 1 -2 (collectively, Yoshikawa's Motion").

2930012/2066463.2



Yoshikwa's Motion is the subject of this Motion and is in violation of a controlling

Hawaii statute.

Yoshikawa has refused to withdraw his Motion, and has rejected a proposal to avoid the

issue and the potential prejudice to the Association by having the parties enter into a stipulation

in which Yoshikawa's Motion and any other pleadings which cite, refer to, or attach the non-

binding award would be sealed.

I. BACKGROUND

On January 23,2014, Yoshikawa's counsel submitted a Statement of Claims via letter to

Dispute Prevention & Resolution, Inc. ("DPR") which falsely represented, "The Association has

agreed to submit this matter to binding arbitration [ ... ]." Exhibit A. at 1 (emphasis added).

On January 27,2074, the Association's counsel corrected the misrepresentation, and

informed DPR that the Association oohas not agreed to participate in binding arbitration. Mr.

Revere's letter incorrectly represents that the parties agreed to binding arbitration. We request

that Mr. Revere acknowledge that the parties have agreed to engage in non-binding arbitration

pursuant to HRS $ 5l4B-162." Exhibit B

On February 19,2014, Yoshikawa's counsel asserted that the parlies agreed to binding

arbitration, but concluded, "Unfortunately, in light of the Association's current position, we have

no choice but to proceed with non-bindi\e ørltitration " Exhibit C at 2 (emphasis added).

On February 27,2014, the Association's counsel responded to make this clearer, "Io

staÍe and clarify thefacts, only the possíbility of the parties pørticipating in non-bindins

arbitrøtion was discussed. Nothing more. Any asserlions to the contrary in Íhe foregoÌng letter

are to pul it mildly, inøccurate. We do not oppose Mr, Revere's request To reschedule the

hearing in this non-binding arbitrøtion proceeding [ . . /." Exhibit D (emphasis added),

2
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The Association and Yoshikawa thereafter participated in a non,-bínding statutory

arbitration proceeding.

On December 12,2014, Arbitrator Keith Hunter issued a Partial Final Award,

On December 22,2014, the Association made a written demand for trial de novo upon

Yoshikawa, in accordance with HRS $ 5148-163(b). Exhibi

On January 21,2015, the Association filed herein its Complaint for Trial De Novo, in

accordance with HRS g 5148-163(b). Exhibir F.

On February 11,2015, Arbitrator Keith Hunter issued a Final Award of Arbitrator

(served February 12,2015) which included an award of attorneys' fees and costs.

On February 20,2015, the Association made a written demand for trial de novo upon

Yoshikawa in accordance with $5148-163(b). Exhibit G. The letter also addressed threats of

cbllection by Yoshikawa's counsel:

It would be unlawful and highly improper to engage in"garnishment
proceedings" or other collection attempts, predicated on a non-binding award that
is the subject of a de novo civil action in First Circuit Court.

NOTICE is hereby provided to you and Mr. Yoshikawa that engaging or
attempting to engage in any such conduct is likely to cause our client to sustain
compensatory and consequential damages, and other harm. We urge you and
your client to consider and adhere to Hawaii law prior to taking any action.

Id. af 2.

Later on that day, February 20,2015, the Association filed its First Amended Complaint

for Trial De Novo, in accordance with HRS g 5148-163(b). Exhibit H.2

On March 17,2015, Yoshikawa filed his motion which is the subject of this Motion.

On Malch 73,2015, the Association's counsel wrote to Yoshikawa's counsel, as follows

2 The Association's Complaint and its First Amended Complaint, Exhibits F and H , do not
refer to or attach the non-binding award, in accordance with HRS $5148-163(c) ("The award of
arbitration shall not be made known to the trier of fact at atrial de novo,").

-)
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This letter pertains to the following motion filed by your office on March 11, 2015:

DEFENDANT HITOSHI YOSHIKAWA'S MOTION FOR AN ORDER CONFIRMING
THE AWARD OF ATTORNEYS' FEES AND COSTS CONTAINED IN THE FINAL
AWARD OF THE ARBITRATOR, DATED FEBRUARY 12,2075,
INCORPORATING THE ARBITRATOR'S PARTIAL FINAL AWARD, DATED
DECEMBER I2,2OT4,IN DPR NO. 13-0496-A AND FOR JUDGMENT IN
CONFORMITY THEREWITH; MEMORANDUM IN SUPPORT OF MOTION;
DECLARATION oF COLINSEL; EXHIBITS 1-2;NOTICE oF HEARING MoTIoN &
CERTIFICATE OF SERVICE (the "Motion")

HRS $5148-163, subsection (c) provides as follows: '!The award of arbitration shall
not be made known to the trier of lact at a trial de novo." A copy of the complete
statute is attached.

The Motion refers to and incorporates by reference the non-binding award of arbitration,
and attaches the award as Exhibit 1 to the Motion.

The Motion with attached award of arbitration is set for hearing on April 21,2015 before
the Honorable Judge Karen T. Nakasone, who is the trier of fact in the above de novo
proceeding, and thus violates HRS $5148-163(c).

DEMAND is hereby made that your office \ryITHDRAW the Motion within 10 days.
Failure to do so will cause the Association to seek all.remedies including its legal fees
and costs for addressing and remediating this violation.

Exhibit I (emphasis added)

On March 23,2015, Yoshikawa's counsel replied via email as follows:

In response to your letter that demands a withdrawal or else, we respectfully decline to
withdraw anything. The "violation" you refer to is non-existent. Among other things,
Judge Nakasone is not going to be the trier of fact in this case. In the unlikely event that
our motion to dismiss is not granted, we will be filing an Answer, Counterclaim and
demand for jury trial. Therefore, if you proceed with your threatened motion, we will be
seeking fees and costs.

Exhibit J.

Later on that day, March 23,2015, the Association's counsel a proposed to Yoshikawa's

counsel the parties enter into a Stipulation in an attempt to resolve the statutory violation, to seal

the pertinent pleadings, and to memorialize representations by Yoshikawa's counsel about a not-

yet-filed demand for jury trial, as follows:

Thank you for your email. While we disagree with your positon, we pîopose a stipulation
in an attempt to avoid the necessity for our office to file a motion to strike the subject
motion filed by your off,tce and the cost and inconvenience to the parties and the Court.

2s'ootzr2o66463.2 4



In the stipulation, the parties would agree to the Court accepting your client's motion and
any related subsequent pleadings for filing under seal. The stipulation would cite and
quote the applicable statute, recite Yoshikawa's intention to file a demand for jury trial in
this case, whereby the Court will not be the finder of fact and state that the stipulation
does not affect the parties' positions with respect to the merits of motion.

Absent a stipulation, the statute will not be followed and the fact-finder will have access
to review of the motion and related pleadings as publicly-filed documents, contrary to
both the letter and intent of the statute, necessitating a motion to strike.

Please advise.

Exhibit K.

On March 27,2015, after follow-up by the Association's counsel, Yoshikawa's counsel

responded, and not only rejected a stipulation but also th¡eatened to seek attorneys' fees against

the Association if the Association sought a ruling from the Court on Yoshikawa's apparent

statutory violation:

HRS 5148-163(c) states that "[t]he award of arbitration shall not be made known to the
trier of fact at a trial de novo." As Terry stated in his email below, any trier of fact in this
trial de novo will be a jury as opposed to the Judge. All sorls of documents and pleadings
are filed in court before a trial that should not and are not seen by the jury (like
Settlement Conference Statements and Motions in Limine arguing to keep ceftain
evidence from the jury). Juries are informed not to engage in outside investigations and
are presumed not to do so. As such, we do not believe that your proposed stipulation
is necessary and a motion to strike would be baseless would and warrant an award
of the attorneysr fees and costs incurred in necessitating our response.

Exhibit L (emphasis added).

To date, no Demand for Jury Trial has been filed by either pafty. The subject motion has

not been withdrawn. No stipulation has been submitted by the Association in light of rejection

of the proposal by Yoshikawa's counsel. See Exhibits I, J and K, in part.

II. DISCI SION

HRS $5148-163, subsection (c) provides as follows: "The award of arbitration shall

not be made known to the trier of fact at a trial de novo."

5
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In Yoshikawa's Motion, Yoshikawa specifically references to the non-binding award in

direct violation of HRS $5148-163(c), and further, attaches the award as an exhibit.

There is no doubt whatsoever, the only arbitration which occurred between the

Association and Yoshikawa was a non-bíndíng proceeding conducted pursuant to under HRS

$5148-162, See Exhibits C-D.

No written binding arbitration clause has ever existed between the parties, and

Yoshikawa and his counsel have never made such an allegation,

V/hile Yoshikawa's counsel initially alleged the parties had agreed to engage in binding

arbitration, when informed that this was not true, he subsequently admitted that the parties will

"proceed with non-binding arbitration." See Exhibit C.

Despite Plaintiff Association's request to withdraw his motion because of the HRS

$5148-163(c) violation, Yoshikawa refused to do so thereby necessitating the present motion.

Yoshikawa's counsel subsequently refused a request to enter into a stipulation to seal

Yoshikawa's Motion and/or confirm that a jury trial would be demanded by his client in this

case. See Exhibits K-L.

Yoshikawa's Motion seeking to "confirm" a non-binding award that was timely made the

subject of this de novo proceeding, which remains pending.3

No Demand for Jury Trial has been filed, thus the Couft, at least presently, will be the

"trier of facf" at the "trial de novo." Even if a Demand for Jury Trial is filed, and it is deemed

3 Yoshikawa's Motion lacks merit for numerous other reasons which the Association will
address in its written opposition. See Footnote 1

submission of any dispute to an arbitration under
above; see also, HRS $5148-163(a) ("The

the right of anv party to a trial de novo"); and HRS $5148-162(Ð ("The court shall grant the order
confirming the award pursuant to section 658A-22, unless the award is vacated, modified

section 5148-162 shall in no wav li t or abridse

,of
cotrected, as provided in sections 6584-20,658A-23, and 658A-24, or atrjal de novo
under subsection (h), or the award is successfully appealed under subsection (h).").

6
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timely and proper, the jury would otherwise have access to Yoshikawa's Motion, the papers

attached thereto, and the pleadings filed related thereto.a

Further, the Association's Complaint and First Amended Complaint seeks injunctive

relief herein. See e.g., Exhibit H, (124: "The Association seeks injunctive relief and the

issuance of a permanent injunction which compels Yoshikawa to immediately and permanently

remove the ROLA from Kalele Kai, in accordance with the Declaration and Hawaii law"). Thus,

the Court, sitting in equity - not any jury - will be the sole determiner of any facts and evidence

pertaining to the claim and prayer for an injunction. Any prospective Demand for Jury Trial will

not and cannot cure the statutory violation, or the dangers posed by the violation.

The danger of actual and substantial prejudice is present, and will remain in the absence

of appropriate remedial action by this Court,

In sum, by making the non-binding award the subject of a publicly-frled motion, and

attaching it as an exhibit, to be argued to this Court which is also the "trier of fact," Yoshikawa

did exactly what HRS $5148-163(c) expressly prohibits.

The Association respectfully submits that to cure the violation presented by the hling of

Yoshikawa's Motion, it should be stricken by the Coufi, and Yoshikawa's Motion and all related

papers and pleadings ordered sealed.

The Association further requests that it be awarded its reasonable attorneys' fees and

costs incured in connection with preparation and filing of this Motion as supported by an

appropriate Declaration of Counsel to be filed by Plaintiff Association.

a The Association reserves its right to challenge the timeliness of any later filed Demand for
Jury Trial.

zsgoor2/2066463.2 
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III CONCLUSION

The Association respectfully requests that this Motion be GRANTED

DATED: Honolulu, Hawaii, March 30. 2015.

CHRISTOPHER GOODWIN
Attorneys for Plaintiff

TIO OF OWNERS OF KALELE KAI

J

SO OF OWNERS OF KALELE KAI

E

I

s for
M.N
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

ASSOCIATION OF OWNERS
OF KALELE KAI,

cIVrL NO. 15-1-0102-01 KTN

Plaintiff,
DECLARATION OF COTINSEL;
EXHIBITS A-L

HITOSHI YOSHIKA'WA;
DOE DEFENDANTS I-10,

Defendants.

DECLARATION OF COLTNSEL

I do hereby declare under penalty of law that the following is true and correct:

1. I am an attorney and a director of the law firm Case Lomb ardi &. Pettit ("CLp"),

and licensed to practice law before all courts in Hawaii, and an attorney of record for Plaintiff

ASSOCIATION oF owNERS oF KALELE KAI (rhe o'Associarion").

2' Attached hereto as Exhibit A is a true and complete copy of a letter from Terrance

M. Revere, Esq.dated January 23,2014,

4. Attached hereto as Exhibit B is a true and complete copy of a letter from Jana M.

Naruse, Esq. dated January 27,2014.

5' Attached hereto as Exhibit C is a true and complete copy of the letter from

Terrance M. Revere, Esq. dated February 19,2014.

6' Attached hereto as Exhibit D is a true and complete copy of a letter from Jana M.

Naruse, Esq. dated February 21,2074.

7 ' Attached hereto as Exhibit E is a true and complete copy of a letter ÍÌom Jana M.

Naruse, Esq. dated December 20,2014.

VS.
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8. Attached hereto as Exhibit F is a true and complete copy of the Association's

Complaint for Trial De Novo filed herein on January 21,2015.

9. Attached hereto as Exhibit G is a true and complete copy of a letter from Jana M.

Naruse, Esq. dated February 20,2015.

10. Attached hereto as Exhibit H is a true and complete copy of the Association's

First Amended Complaint for Trial De Novo filed herein on February 20,2015.

1 1. Attached hereto as Exhibit I is a true and complete copy of a letter from letter

from Jana M. Naruse, Esq. dated March 13,2015.

12, Attached hereto as Exhibit J is a true and complete copy of an email from

Terrance M. Revere, Esq,dated March 23,2015.

13. Attached hereto as Exhibit K is a true and complete copy of an email from Jana

M. Naruse, Esq.dated March 23,2015.

14. Attached hereto as Exhibit J is a true and complete copies of emails from Lauren

C. McDowell dated March 27,2015 and from Jana M. Naruse, Esq. dated March 27 ,2015.

DATED: Honolulu, Hawaii, 015

Jo

2
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REVERE & ASSOCIATES, LLLC
A LIMITED LIABILII'Y LAW COMPANY

PAI,I PAI,MS PLAZ,A, NORTH KALAHEO AVENUE, SUITE A3OI
KAILUA, HAWAI 196734

JOIIN D. FERRY III
DAVIDN. MATSUMIYA
LAUREN C. MCI)OWELL*
MALIA R. NICKISON-BEAZLEY
TERRANCE M. REVERE
RONDA KEN'I'Of Counsel
*Also Liccrsed in MA

TELEPHONE: (808)79 I-9550
Enrail :terry@revereandassociates.conl
Email: lauren@revereandassociates.cotn

fanuary 23,20'1,4

IlIA HAND DELIVERY

Mr. Keith Hunter & Kelly Bryant
Dispute Prevention & Resolution, Inc.
1L55 Pauahi Tower
1001 Bishop Street
Honolulu, Hawaii 96813

Christopher Shea Goodwin, Esq
Attorney At Law, LLLC
737 Bishop Street
Suite 1640, Mauka Tower
Honolulu, Hawaii 968L3

fana Naruse, Esq.

Case Lombardi & Pettit
737 Bishop Street
SuÍte 2600
Honolulu, Hawaii 968t3

Re: HÍtQshi Yoshikawa's Statement of Clairns

Dear DPR & Counsel:

This law firm represents Mr. Hitoshi Yoshikawa, the owner of Kalele Kai Townhouse

L006, boat moorings 28-33 and the Rola, a Riviera 43 Offshore Express. After mediation

was unsuccessful, Mr. Yoshikawa demanded arbitration of this matter with the Association

of Owners of Kalele Kai ("the Association") pursuant to Hawaii Revised Statutes S 5148-

L62. The Association has agreed to submit this matter to binding arbitration and the

ffiHË.äËffifi'trlL



DPR, Mr. Goodwin, Esq. & Ms. Naruse, Esq

January 23,20L4
Page 2 of 2

parties have appointed Mr. Keith Hunter as arbitrator.

The following is a brief statement of Mr. Yoshikawa's claims against the Association:

L. The Association's Board of Directors has improperly designated portions of the boat

dock area as limited common elements;

2. The Association's Board of Directors improperly issued a special assessment to Mr.

Yoshikawa, as a boat-mooring owner, for the repair of the common element boat

dock including assessments for the repair of finger-piers that no longer exist.

3. The Association's Board of Directors has improperly demanded that Mr. Yoshikawa

remove the Rola from Mr. Yoshikawa's moorings in violation of the Association's

own rules, agreements, the Arbitrator's order in Hung, and over a decade of

practice.

4. The Association's improper actions have caused Mr. Yoshikawa to incur addÍtional

expenses, including but not limited to attorneys' fees and costs.

We are currently in the process of confirming our client's availability for arbitration and

will contact DPR and counsel to confirm the same. Thank you for your attention to this

matter.

Very truly yours,

rnn-*-*n funu

Terrance M. Revere
Lauren C. McDowell
REVERE &ASSOCIATES
A Limited Liability Law Company

2
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Lissa H. Andrews
James M. Cribley
Adelbert Green
Stacey W.E. Foy
Michael L. Lam
Dennis M. Lombardit
Michael R. Marsh

Jon M.H. Pang
Ted N. Pettit, Ph.D.
Esther H. Roberts
Lauren R. Sharkey
Mark G, Valencìa
Nancy J. Youngren
John D. Zalewski

David G. Br¡tl¡n
Ryan M. Hamaguch¡
Lisa K. Johnson
Michael G. Kozak

Angela S. Kuo
Dana R.C. Lyons
Jana ful, Naruse
Jason Z. Say

Cnse LoveaRDI & Perrtr
A LAW CORPORATION

PACIFIC GUARDIAN CENTER, MAUKA TOWER
737 BISHOP STREET, SUITE 2600
HONOLULU, HAWAII 96813.3283

TELEPHoNE: (808) 547-5400
FACSIMILE: (808) s23-1888

E-ma¡l: info@caselombardi.com
http://vwvw. caselombardi,com

Of Counsel
John R. Dwyer, Jr.

Gregory M. Hansen
Frederick W. Rohlf¡ng lllf A Law Corporation

Daniel H, Case (Retired 2012)

January 27 ,2014

VIA EMAIL ATTACHMENT

Keith Hunter, President/CEo
Dispute Prevention & Resolution, Inc.
I 155 Pauahi Tower
l00l Bishop Street
I-lonolulu, Hawaii 9681 3

Terrance M. Revere, Esq.
Revere & Associates, LLLC
Pali Palms Plaza
Norlh Kalaheo Ave., Suite 4301
Kailua, Hawaii 96734

Re: Hitoshi Yoshikawa / AO Kalele Kai

Dear Mr. Hunter and Counsel,

Thìs is in initial response to Mr. Revere's letter dated January 23,2014. The Association
of Owners of Kalele Kai has not agreed to participate in binding arbitration. Mr. Revere's letter
incorrectly rcprcscnts that the parties agreed to binding arbitration.

We request that Mr. Revere acknowledge that the parties have agreed to engage in non-
binding albitration pursuant to HRS S5l4B-162, We willthereafter provide the Association's
response/counterstatement of the claims/issues.

Sincerely,

CASE LOMtsARDI & PETTIT

',t'rr,{,1,1 ír,rrL {,
Jana M. Naruse

c: Chlis Goodwin, tìsq

MEMBER OF LEX MUNDI, THE WORLD'S LEADING ASSOCIATION OF INDEPENDENT LAW FIRMS
29300tzt1784970,1
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REVERE & ASSOCIATES, LLLC
A LIMITED LIABILITY LAW COMPANY

PALI PALMS PLAZA,970 NORTH KALAHEO AVENUE, SUITE A3O1
KAILUA, HAWAI 196734

JOHN D. FERRY III
DAVIDN. MATSUMIYA
LAUREN C. MCDOWELL*
MALIA R. NICKISON-BEAZLEY
TERRANCE M. REVERE
RONDA KENT OfCounsel
+Also Licensed in MA

TELEPHONE: (808)791 -9ss0
Email :terry@revereandassociates.com
Email : lauren@revereandassociates.com

February 19,201,4

VIA EMAIL ATTACHMENT

Mr. Keith Hunter & Kelly Bryant
Dispute Prevention & Resolution, Inc.
1155 Pauahi Tower
1001- Bishop Street
Honolulu, Hawaii 96813

fana Naruse, Esq.
Case Lombardi & Pettit
737 Bishop Street
Suite 2600
Honolulu, Hawaii 9 6B'J.3

Christopher Shea Goodwin, Esq
Attorney At Law, LLLC
737 Bishop Street
Suite 1640, Mauka Tower
Honolulu, Hawaii 96813

Re: Hitoshi Yoshikawa / Association of Ow

Dear DPR & Counsel:

We ask that this letter be passed on to the entire Board of Directors for the Association

of Owners of Kalele Kai [the "Association"), We are in receipt of Ms. Naruse's lanuary 27,

2014 letter stating that the Association will not agree to binding arbitration with our client,

Mr. Hitoshi Yoshikawa. As Ms. Naruse will recall, at the conclusion of the mediation of this

matter, both parties and counsel agreed that binding arbitration, which would offer finality

of this issue, would be best. The Association's changed position is extremely unfortunate

ffiHTXHffifiT C



Dispute Prevention & Resolution,
Mr. Goodwin, Esq. & Ms, Naruse, Esq
February 19,2014
PageZ ofZ

and further evidence of President Oakes' lack of confidence in the Association's position

and personal vendetta against the boat and mooring owners. If President Oakes simply

wished to enforce the Association's Governing Documents, as he claims, he would not

object to a binding arbitration, which would result in finality of this issue for all of the

parties involved.

As we wrote to the Association on November 15, 2073, binding arbitration has the

following advantages for both the Association and Mr. Yoshikawa:

(1J Binding Arbitration will result in a final decision, which (except for rare

circumstances) cannot be appealed and as such will result in finality of these matters for all

involved;

[2) Binding Arbitration can be concluded in a much shorter period of time as opposed

to the possibility of years of appeals or further litigation which may result after a non-

binding arbitration decision;

[3J Due to the finality and shorter time period involved, binding Arbitration will result

in lower costs for all of the parties involved;

[4) Binding arbitration will not result in a lengthy litigation period, which will likely

impact the owners' ability to sell their units.

Unfortunatel¡ in light of the Association's current position, we have no choice but to

proceed with non-binding arbitration. Due to the rescheduling of a trial, we are unavailable

for arbitration on the previously discussed dates of May 13 and 'J.4,20t4 and requestthat

alternate dates be chosen during our February 27,20L4 status call.

Very truly yours,

f-re*-* n fu'u/U/

Terrance M. Revere
Lauren C. McDowell
REVERE &ASSOCIATES
A Limited Liability Law Company

2
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Lissa H. Andrer.,ris
James M. Cribley
Adelberl Green
Stacoy W.E. Foy
M¡chael L. Lam
Dennis M. Lombardit
Michaeì R, Marsh

Jon M.H. Pang
Ted N. Pettit, Ph,D.
Eslher H. Robèrts
Lauren R. Sharkey
Mark G. Valencia
Nancy J. Youngren
John D. Zalewski

David G. Brittin
Ryan M. Hamaguchi
Lisa K. Johnson
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Of Counsel
John R. Dwyer, Jr.
Gregory M. Hansen

Frederick W. Rohlfng lllT A Law Corporat¡on

Daniel H. Case (Retired 2012)

Fetrruary 21,2014

VIA EMAIL ATTACI]MENT

Keith Hunter, President I CEA
Dispute Prevention & Resolution, Inc.
1155 Pauahi Tower
1001 Bishop Street
Honolulu, Hawaii 96813

Ten'ance M. Reverc, Esq.
L,auren C. McDowell, Esq.
Pali Palms Plaza
North Kalaheo Avenue, Suite 4301
Kailua, Hawaii 96734

Re: Hitoshi Yoshikawa / AOAO Kalele Kai

Dear Mr. Hunter and Counsel,

This is in reply to Mr. Revere's letter dated F-ebruary 19,2014. To state and clarify the

facts, only the possibility of the parties participating in non-binding arbitration was discussed.

Nothing more. Any asseftions to the contrary in the foregoing letter are to put it mildly,
inaccurate.

We do not opposc Mr. Revere's request to reschedule the hearing in this non-binding
arbitration proceeding during our call on February 27,2014.

Sincerely,

CASE LOMBARDI & PETTIT

Jana M. Naruse

c Chris Goodwin, Esq

ME¡,4BER OF LEX MUNDI, THÊ WORLD'S LEADING ASSOCIATION OF INDEPENDÊNT LAW FIRMS
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December 20,2014

Of Counsef
John R. Dwyer, Jr.
Gregory M. Hansen

Freder¡ck W. Rohlfing lll

VIA EMAIL ATTACIIMENT
& FACSIMILE 808 791.9551

David G. Brittin
Harrison K. Goo
Ryan M. Hamaguchi
Lisa K. Johnson
Samuel W. King ll

M¡chael G, Kozak
Angela S. Kuo
Dana R. Lyons
Jana M. Naruse

Rer Yoshikawa vs. Àssociation of Owners of Kalele Kai

Dear Counsel

In accordance with HRS $5148-163(b),1 please be aclvisecl that Association of Owners of
Kalele Kai hereby makes its written demand for a trial de novo in connection with any ancl all
claims, counterclaims, and defenses asserted in the non-binding arbitration proceeding between
your client, Flitoshi Yoshikawa, and our and Mr, Goodwin's clicnt, the Association of Owners of
Kalele Kai, in DPR Arb. No. l3-0496-4, including but not limited to the "Arbitrator's Partial
Final Award" dated December 12,2074,2 ancl any other rulings made therein or which may be
made in that proceeding.

' HRS $5148-163 is entitlecl "'flialde novo and appeal" and provides as f'ollows:

(a) The submission of any dispute to an arbitlation under section 5148-162 shall in no way limit or
abridge the right of any party to a trialde novo.

(b) Written dernand lor a trial de novo by any party clesiring a trial de novo shall be made upon the other'
pattics within ten days after selice of the arbitration award upon all palties and the trial de novo shall
be filed in circLlit court within thirty days of the written demand. Failurc to meet these deadlines slrall
pleclude a party fì'om demanding a tl'ial de novo.

(c) The award of arbitration shall not be made known to the trier of f'act at a trial de novo.
(d) In any trial de novo demanded under this section, if the party demanding a trial de novo does not

prevail at trial, the party demanding the trial de novo shall be charged with all reasonable costs,
expenses, and attorneys' fees of the tlial. Vy'hen there is rnore than one party on one or both sides of an
aotion, or rnore than one issue in clispute, the court shall allocate its award of costs, expenses, and
attomeys' fees among the plevailing parties and tax such f-ces against those nonplevailing pafties who
demanded a trial de novo in accordance with the principles of equity. LL,2004, c 164, pt of $21

' I'I.t" caption of the Partial Final Awarcl refers to the "Association of Apartment Owners of Kalele
Kai" as "Respondent," which is en'oneous in fwo respects: (l) the correct namc of the entity is
Association of Owners of'Kalele Kai; (2) its capacity in the non-binding arbitration has been that of both
a Respondent and a Counterclaimant.

MEIMBER OF LEX IVIUNDI, IT]Ë WOIìLI].S LÊADING ASSOCIATION OF INDEPENDENT LAW FIRMS
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Terrance M. Revere, Esq.
Lauren C. McDowell, Esq.
December 20,2014
Page2

Please be advised that the Association of Owners of Kalele Kai will, absent a resolution
in the interim, file a Complaint lor Trial De Novo in the First Cilcuit Couú of the State of
Hawaii within 30 days of this written demand, plrrsuant to FIRS $5148-163(b).

Please be further advised that it is the pref-erence of the Board of l)irectors to resolve this
clispute on terms that are reasonable and mutually acceptable to both the Association ancl Mr,
Yoshikawa. Towarcl that end, on December 12,2014, you suggested via email that an effort be

undefiaken to resolve this rnatter. We replied to your e-mail, and requested specificity or
suggestions regarding a proposed resolution. On December 18,2014, we followed up again, by
sending a Rule 408 proposal letter or you and your client's review and response. Our client
remains interested in any specific proposals and/or a productive dialog aimed at reaching a

reasonable resolution in lieu of further litigation,

As both the undersigned and Mr. Goodwin are prepared to recommend our olient
participate in mediation, please advise whether your client is willing to participate in mediation
in an attempt to reach a perrnanent resolution of this dispute.

'l'hank you for your attention to this matter

Very trr,rly yours,

CASE I,OMBARDI & PETTIT

Jo D. Zalewski
Jana M. Naruse

Chris Goodwin, Esq
Client

c

2
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CHRiSTOPHER SHEA GOODWIN, AAL LLLC
CHRISTOPHER SHEA GOODWIN 5925
THOMAS D. SANDS 9682
Pacifìc Guardian Center, Mauka Tower
737 Bishop Street, Suite 1640
Flonolulu, Hawaii 96813

CASE LOMBARDI & PETTIT
JOHN D. ZALEWSKI 4718
JANA M. NARUSE 8966
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 2600
Honoluiu, Hawaii 96813

Attorneys for Plaintiff
ASSOCIATION OF OWNERS OF KALELE KAI

ASSOCIATION OF OWNERS
OF KALELE KAI,

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

H. CHlt{G

CLERK

1S-1-olo2-01KTN

FHjYcT ctfìcurI Û0URT
STAif üF ll¡\lïf{¡t

t: tLt_ il

2015 Jåf{ 2l Ptl 3: 39

CTVIL NO.
(Declaratory Judgment)

Plaintiff, COMPLAINT FOR TRIAL DE NOVO;
SUMMONS

HITOSHI YOSHIKAWA;
DOE DEFENDANTS 1-10,

Defendants.

F'OR TRIAL E NOVO

COMES NOW, PlAiNtiff ASSOCIATION OF OV/NERS OF KALELE KAI

("Association"), by and through attorneys, CHRISTOPHER SHEA GOODWIN, ATTORNEY

AT LAW, LLLC, and CASE LOMBARDI & PETTIT, and fì1es its Complaint for Trial De Novo

pursuant to HRS $5148-163 against Defenclant HITOSHI YOSHIKAWA ("Yoshikawa') and

avers and alleges as follows
I do hereby certify that this is a full, true and

al on lile in this oflice'

VS.

29300/212066463.2 ffiKË'frfrPiüil"n*
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PÄRTIES

1. The Association is a Hawaii nonprofit condominium association existing pursuant

to Hawaii Revised Statutes Chapter 5148, formed in accordance with and govemed by the

Declaration of Condominium Property Regime recorded in the State of Hawaii Bureau of

Conveyances as Document No. 93-089469 on June 1,1993, as amended ("Declaration") and the

Bylaws of the Association of Ownels of Kalele Kai in the State of Hawaii Bureau of

Conveyances as Document No. 93-87470 recorded on June l,1993, as amended ("Bylaws")'

2. Yoshikawa is a member of the Association, and owtts Apartment No. 106, also

known as TH1006, and Boat Moorings Nos. 28-33 appurtenant thereto, at the residential

condominium project known as Kalele Kai, located at 1 Keahole Place, Honolulu , Hawaii 96825

("Property"), by virtue of the Apartment Deed (With Boat Moorings), recorded in the State of

Hawaii Bureau of Conveyances as Document No. 2010-165562 on Novernber 1, 2010.

3. DOE Defendants 1-10 ate persons, corporations, entities or govemmental units

which in some manner presently unknown to the Association are liable to the Association, have

engaged or involved in the activities alleged herein and/or were in some manner responsible for

the injuries or damage to the Association, and whose tru€ names, identities and capacities are

presently unknown to tire Association or its attomeys. The Association will substitute the true

names, identities, capacities, activities and/or responsibilities when the same are ascertained'

4. The acts and omissions alleged herein occurred in the City and County of

Honolulu, State of Hawaii. The amount of damages suffered by the Association as a result

thereof is in excess of the jurisdictional requirements of this court.

2
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FACTS

5. The Declaration and Bylaws run with the land.

6. The Declaration and Bylaws are restrictions stated in to Yoshikawa's

Apartment Deed.

7 . As a member of the Association and an ov/ner of a unit at Kalele Kai, Yoshikawa

is obligated to comply strictly with the Declaration and Bylaws.

8. Declaration $5 restricts the use of the boat moorings to boats no larger

than twenty-three (23) feet in length.

g. Pursuant to Declaration $5, all boat rnoorings at Kaleie Kai are limited

colnmon elements, with the exception of Boat Moorings Nos. 7 and 8, which are

common elernents.

10. Declaration $5 provides in part (emphasis added):

Common Elements. One freehold estate is hereby designated in a1l of the

remaining portions and appurtenances of the Prnject (hereinafter referred to as the

"common elements"), including specifically, but not limited to:

(a) The Land in fee simPle;

(b) A1l structural components [...];

(c) All walkways. including the boat mooring wallavays. and interior
roadwAys located upon the Land; 1...]

ú)
The

B7 and
be restricted

(23) feet in length and shall be subject to that cettain Declaration of Protective Provisions

dated January 30, 1991, recorded in the Bureau as Document No. 91-026955, as amended

(hereinafter referred to as the "Declaration of Protective Provisions (Hawaii Kai
Marina)") and any rules and regulations promulgated thereunder, this Declaration, the

Bylaws and any house rules adopted by the Board' All remainins boat moorinss of the

Proiect tre dcsisnated as common elementstt to
¡lasionqfpd ¡ ^n¡lnminirrm rrnifs as described in mnra ¡lofqil herein r-^t ^,,, tl

.t

2530012/2066463.2



11. Declaration $5 fufiher: provides in part (emphasis added):

Limited Common Elements:
1.tte rutio*ing common elements, (hereinafter refened to and designated as

"limited com.mon elernents"), are hereby set aside and reserved for the exclusive use of
certain condominium units, and such condominium units shall have appurtenant thereto

exclusive easements for use of such limited coÍlmon elements. The limited common

elements so set aside and reserved are as follows: [...]
(b) All boat ss shall be hv the letter'é8" a numtrer.

Condominium unit 311_0 initially shall have appurtenant thereto boat r,noorings.Bl

throueh 86. inclusive. and B9 thtough 860, inclusive, as clesignated on the

C."d"*i"i"* Map. Notwithstanding any provision of this Declaration, thc Developer,

as the initial owner of condominium unit 3110, shall have the right to amend this

Declaration (1 ) prior to the conveyallcc of condominium unit 3 1 10, to transfer and

redesignate any unsold boat moorings fiom condominium unit 3110 to any other

condominium unit(s), and (2) as often as is necessary thereafter, to transfer and

redesignate any unsold boat moodngs fi'om any condominium units owned by the

Deveiõper to any other condominium unit(s). Such transfers and reclesignations shall be

effectuãted by amendments to the Declaration signed by the Developer and recorded in

the Rureau. Such condominium rurits shall enjoy the exclusive use of the boat moorings

appurtenant thereto, subject to that cefiain Declaration of Protective Provisions (Hawaii

Kai Marina) and any ruies and regulations promulgatecl thereunder, this Declaration, the

Bylaws and any house rules adoPted by the Board. The relocation and/or removal of boat

with
be adopted b)¡ the Board. Notwithstanding any provision of this Declaration, ownets

shall have the right to transfer and change the designation of boat moorings which are

appurtenant to their resPective condominium units by recordation in the Bureau of an

amendment to this Declaration and appropriate conveyance document, both signed by the

seller and the buyer of the boat mooring, and their respective mortgagees, if any

The boat shall tre fo use bv hoats no larser than

twentv-three 123ì feet in lensth. The owner of a condominium unit to which a

boat ís aonurtenant. at such owner's so exnense- shall and

tn clean

owner fàils to maintain and/ rcnair the boat in a sood. safe and clean
the or

and such

fee as mav be levied bv the Board shall be charsed to the owner so as the

has with the
the

ve fee f'or arranuin ø for such work on alf of the owner- and fii) t'he

tÕ ln S

receipt of the Association's notice that owner made f'or such

I This sentence was added by the Tenth Declaration Amendment recorded in the State of
Hawaii Bureau of Conveyances on August 28,2009 '

253001212066463.2
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maintenance atdlor repair work to be the oerson or who will
erform the date

12. The Declaration $i3 provides in part (emphasis added)

Compliance with Declaration" Bvlaws and the Act. All owners, their
tenants, families, employees, servants, guests, and any other persons who may in
any manner use the Project, shall be bound by and complv strictlv with the
provisions of this Declaration, the Bylaws, the Act, aIl decisions

and deter bv the Asso âs ãre lawfullv made or emended

from to time- that certain Declaration of Restrictive Covenant (Private Par'þ

dated June 3, l99l rccorded in the Bureau as Document No. 91-119313
(hereinafter referred to as the "'Declaration of Restrictive Covenant (Private

Park)"), and the Declaration of Protective Provisions (Hawaii l(ai Marina), and
failure to lv with anv of the same shall he srounds for an action to

recover sums due for damages or iniunctive rclief. and any other remedies
available in law or in equity. maintainaltle hJ_lthq Beerf! or managing agent on

behalf of the Association or, in a proper case, by any aggrieved owner. [...]

13. In early 2011,the Association requested an assessment of the conclition of

its marina consisting of the boat mooring walkways and boat moorings for repairs and

rnaintenance.

14. Pursuant to recommendations received from by two qualified consultants,

the Association awarcled a contract to Beliingham Marine to perform repairs and

r-enovations to the Kaleie Kai marina. These repairs and renovatiotts were completed in

2012.

15. In20I2, the Association assessed each boat mooring owner a special

assessment of $2,000 per mooring, attributable to costs incurred to repair and renovate

the marina. Yoshikawa r¡/as assessed $12,000 pursuant to his ownership of six

appurtenant boat moorings.

16. On or around November 30,2012, Yoshikawa, through his representative

Kazuhiko ÍJðagawa, informed the Association of his intent to purchase a Riviera 43

Offshore Express, measuring approximately 49 feet and 4 inches in length.

5
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17. Prior to Yoshikawa's purchase of a Riviela 43 Offshore Express, the

Association, through both its Resident Manager and General Counsel, advised

Yoshikawa of the Declaration's 23 foot boat length restriction, that Yoshikawa lacked

approval to moor a boat in excess of 23 feet in length at Kalele Kai, and that the Board of

Directors of the Association objected to Yoshikawa's intention to moor a boat in excess

of 23 feet in length at Kalele Kai.

18. The foregoing commtrnications by the Association were expressed in

person and in writing to Yoshikawa, his agent, Mr. Udagawa, and his fiancé and now

spouse, Maiko Sakata (Yoshikawa), and in writing to his legal counsel'

i9. Notwithstanding multiple communications of the Association's objections

and concerns made to Yoshikawa, and without Association approval, Yoshikawa

proceeded to purchase the Riviera 43 Offshore Express which he named thc "ROLA,"

and moored the ROLA for the first time at Kalele Kai on October, 28,2013, one (l) day

before Mediation was scheduled to commence between the parties.

20. The Association ttn'ough its Resident Manager issued a written Notice of

Violation to Yoshikawa, and made subsequent written demands upon Yoshikawa to

romove the ROLA and comply with the Declaration, yet Yoshikawa retnains in violation.

21. Flom Octob er 28,2013 to present, Yoshikawa continues to moor the

ROLA Kalele Kai, in ongoing and material violation of the Declaration's 23 foot boat

length rcstriction.

22. The ROLA is the only boat presently moored at Kalele Kai in violation of

the Declaration's 23 feet boat length.

6
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COUNT I
Declaratorv and Iniunctive Relief

23. The Association incorporates by reference herein all paragraphs in this Complaint

as if fully set forth herein.

24. Pursuant to Hawaii Revised Statutes Chapter 632, arrd Rule 57 of the Hawaii

Rules of Civii Procedure, the Association seeks declaratory relief and final adjudication as to the

rights and liabilities of the parties herein, as follows:

(a) That Yoshikawa has materially, intentionally, and openly violated the 23-

foot boat length restriction set forth in the Declaration $5.

(b) That the Kaiele Kai boat dock area and boat moorings were and are

designated properly as limited common eiements in accordance with Declaration $5.

(c) That the special assessment for repair costs which was imposed on

Yoshikawa, and all other appurtenant boat mooring owners, was and is valid, proper, and

in accordance with Declaration $5.

25. The Association seeks injunctive relief and the issuance of a permanent injunction

which compels Yoshikawa to immediately and permanently remove the ROLA fiom Kalele Kai,

in accordance with the Declaration and Hawaii 1aw.

COUNT II
Breach of Governing Documents

26. The Association incorporates by reference herein allparagraphs in this Cornplaint

as if fully set forth hercin.

27. Yoshikawa, as an owner at Kalele Kai and member of the Association, is

obligated to cornply strictly with the Association's governing documents, inclucling the

Deciaration, Byiaws and House Rules pursuant to the Declaration $13 and HRS $ 5148-1.12.

7
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28. Yoshikawa has breached the Association's goveming documents, which entitled

the Association to damages, in an amount to be proven at trial.

PRAYERS FOR RELIEF

The Association respectfully prays that the Court GRANT the following relief:

A. A declaration that Yoshikawa has materially, intentionally, and openly violated the

Declaration's 23-foot boat length restriction, and he has faiied to comply strictly with

the restriction in accordance with his obiigation owed as a member of the

Association and an owner at Kalele Kai.

B. A permanent and mandatory injunction that compels Yoshikawa to strictly,

immediately, and permanently comply with the Declaration, remove the ROLA from

Kalele Kai, and permanently enjoin Yoshikawa from rnooring a boat at Kalele Kai

over 23 feet in length.

C. A declaration that the Kalele Kai boat dock area and boat moorings were and are

designated properly as limited colnmon elements in accordance with the Declaration.

D. A declaration that the special assessment for repair costs imposed on Yoshikarva and

all other boat mooring owners was and is valid, proper, and in accordance with the

Declaration.

E. A ruling that Yoshikawa breached the Association's goveming documents and is

liable to the Association for damages, including, but not limited to, general,

compensatory, special and punitive damages, in an amount to be proven attrial;

F. For an award in favor of the Association for its reasonable attomeys' fees and costs

frorn Yoshikawa; and

I
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G. For such other relief which this Court fincls is just and equitable.

DATED: Honolulu, Hawaä, Januar:t 21.2015.

GOODV/IN
THOMAS D
JOHN D. ZALEWSKI
JANA M. NARUSE
Attorneys for Plaintiff
ASSOCIATION OF OV/NERS OF KALELE KAI

9
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HA\MAII

ASSOCIATION OF O\ryNERS
OF KALELE KAI,

SUMMONS
Plaintiffì

HITOSHi YOSHIKAWA;
DOE DEFENDANTS i-10,

Defendants

SUMMONS

STATE OF HAWAII

TO THE ABOVE-NAMED DEFENDANT

You are hereby surnmoned and required to file with the Court and serve upon

Plaintiffrs attorneys, Christophcr S. Goodwin AAL, LLLC, whose address is at Pacif,rc Guardian

Center, Mauka Tower, 737 Bishop Street, Suite 1640, Honolulu, Hawaii 96813 and Case

Lombardi and Pettit, whose address is Pacific Guardian Center, Mauka Tower, 737 Bishop

Street, Suite 2600, Honolulu, Flawaii 9ó813, an answcr to the Complaint that is attached. This

action must be taken within twenty (20) days after service of this summons upon you, exclusive

of the day of service.

If you fail to make your answer within the twenty (20) day time limit, judgment by

default will be taken against you for the relief demanded in the Compiaint.

This summons shall not be personally delivered between 10:00 p.m. and 6:00 a.m. on

premises not open to the general public, uniess a judge of the above-entitled court permits, in

writing on this srunmons, personal delivery during those hours.

CIVIL NO

VS

29300/212066463.2



A failure to obey this summons may result in an entry of default and default judgment

against the disobeying person or party.

DATE ISSUED: Honolulu, Hawaii, 2 2

lt CHll.lO

CLERK OF THE ABOVE- COURT

2
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Lissa H, Andrews
James M. Cribley
Slacey W.E. Foy
Adelþert Green
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Ted N. Pett¡t, Ph.D.
Esther H. Roberts
Lauren R. Sharkey
Mark G. Valencia
Nancy J. Youngren
John D. zalewski

Dav¡d G. 8r¡ttin
Harrison K. Goo

Michael G. Kozak
Angela S. Kuo
Dana R. Lyons
Jana M. Naruse

T A Law Corporation

Daniel H. Case (Retired 2012)

T'errance M. Revere, Esq.
Lauren C. McDowell, Esq.
970 North Kalaheo Avenue, Suite 4301
Kailua, Hawaii 96734

Casp LoH¿saRDI & Pprur
A LAW CORPORATION

PACIFIC GUARDIAN CENTER, MAUKA TOWER
737 BISHOP STREET, SUITE 2600
HONOLULU, HAWAII 9681 3.3283

TELEPHONË: (808) 547-5400
FACSIMILE: (808) 523-1888

E-mail: info@caselombardi.com
http://www. case lombard i.com

February 20,2015

Ryan M. Hamaguchi
L¡sa K. Johnson
Samuel W, King ll

Of Counsel
John R. Dwyer, Jr.
Gregory M. Hansen

Frederick W, Rohlfing lll

VIA EMAIL ATTACIIMENT
& FACSIMILE 808 791-9551

Re: Yoshikawa vs. Association of Owners of Kalele Kai

Dear Counsel:

In accordance with I-IRS $5148-163(b),1 please be advised that Association of Owners of
Kalele Kai hereby makes its written dernand for trial de novo in connection with any and all
claims, counterclaims, and defenses asserted in the non-binding arbitration proceeding between
your client, Hitoshi Yoshikawa, and our and Mr, Goodwin's client, the Association of Owners of
Kalele Kai, in DPR Arb. No, l3-0496-4, including but not limited to the "liinal Award of
Arbitrator" dated Febnrary 11, 2015, which was served on the undersigned counsel on February
12,2015, and the "Arbitrator's Partial Final Award" dated December 72,2014, which is
relèrenced in and attached to the aforementionecl Final Award of Arbitrator.2

' l-lRS $514ts'163 is entitled "'l'rialde novo and appcal" and provides as follows:

(a) The submission ol'any dispute to an arbitration under section 514F-162 shall in no way limit or
abridge the right ofany parfy to a trial de novo.

(b) Written demand for a trial cle lrovo by any party desiring a tlial cle novo shall be rnade upon the othel
parties within ten days after service of the arbitration award upon all parties and the trial de novo shall
be flrled in circuit couft within thimy days of the written demand. F-ailure to meet these dçadlines shall
preclucle a pafty flom demanding a trial de novo.

(c) The award of arbitration shall not be made known to the trier of fact at a trial de novo.
(d) In any trial cle novo demanded under this section, if the party demanding a tlial de novo does not

prevail at trial, the party demanclìng the trial de novo shall be charged with all reasonable costs,
expenses, and attomeys'fees of the t¡'ial. When there is more than one party on one or both sides of an
actiou, or rrore tlran orrc issue in dispute, the couft shall allocate its awarcl of costs, expenses, and
attorneys' fees arnong the plevailing pafties and tax such fbes against thosc nonprcvailing parties who
demanded a trial de novo in accordance with the principles of equity. lL 2004, c 164, pt of $21

2 Similar to the Partial Final Award, the Final Awal'd of Arbitratol is erroneous in many lespects,
Indeed, the captions erroneously reler to our and Mr. Goodwin's client as the "Association of Apaltment
Owners of Kalele Kai" and "Respondent." [n fact: (l) the con'ect name of the entify is Association of
Orl rrers of Kalele Kai; (2) its capacity in the non-binding arbitration has been that of both a Respondent
and a Counterclaimant.

293(.,i/212050Q14.1
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Terrance M. Revere, Esq.
Lauren C. McDowell, Esq
Fcbruary 20,2015
Page 2

'['his demand for trial de novo incotporates by reference our letter making demand for
trial de novo dated December 20,2014, sent in connection with the Arbitrator's Partial Final
Award, which was tirnely transmitteclto you.

Finally, Ms, McDowell's emailof February 73,2015 threatens to"immediately/ìle a
motion with the Circuit Conrl and will initiate garnishment proceedings of the Association's
ctccoltnt" unless payment of the (non-binding) award is received by February 20,2015,i.e.,
today.

It would be unlawful and highly improper to engage in"garnishment proceedings" or
other collection attempts, predicated on a non-binding award that is the subject of a de novo civil
actirrn in First Circuit Court,

NOTICE is hereby provided to you and Mr. Yoshikawa that engaging or attempting to
engage in any such conduct is likely to cause our client to sustain compensatory and
consequential damages, and other harm. We urge you and your client to consider and adhere to
Hawaii law prior to taking any action.

Very truly yours,

CASE LOMBARDI & PETTIT

John D. Zalewski
Jana M. Naruse

Chris Goodwin, Esq
Client

c
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JQnn R. D\íyur, Jr.
Greâory tv1. Haneon
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& FACSIMILE 808 791-9551

Oavici G. EriÌiin
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CHRISTOPHER SHEA GOODWIN 5925
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 1640
Ilonolulu, I{awaii 96813

CASE LOMBARDI & PETTIT
JOHN D. ZALEWSKI 4718
JANA M. NARUSE 8966
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 2600
Honolulu, Hawaii 96813

Aftorneys for Plaintiff
ASSOCIATION OF OWNERS OF KALELE KAI

AS¡OCIATION OI' OWNHRS
OF KALELE KAI,

I0l[ fEB 20 P]t h: 03 '

cLilìi{

TN THE CIRCUIT COURT OF TI-IE FIRST CIRCUIT

STATE OF HAWAII

ctvll- No. t5-l-0102-01 KTN
(Declaratory Judgment)

Plaintiff, F'IRST AMENDED COMPLATNT FOR
TRIAL DE NOVO; SUMMONS

DOE DEFENDANTS I.10,

Defendants

F'IRST AMENDED COMPLAINT FOR TRIAL DE NOVO

COMBS NOW, I'laintiff ASSOCIATION OF OWNERS OF KALELE KAI

("Association"), by and through attorneys, CHRISTOPHER SHEA GOODWIN, ATTORNEY

AT LAW, LLLC, and CASE LOMBARDI & PETT'IT, ancl files this First Amended Complaint

for Trial De Novo pursuant to I{RS $5148-163 against Def'endant HITOSHI YOSIIIKAWA

("Yoshikawa"), and avers and alleges as follows:

VS

HI

r j..1i 
'rrir; is a fuli, lttle, ;llld

.,,,.r',, i ir,r, ur.,,(:)üM.tt",

29300/2/2066463 2

Clerk Circuit Court' First Circtlit



PARTIES

1. The Association is a Hawaii nonprofit condominium association existing pursuant

to Hawaii Revised Statutes Chapter 5148, fbrmed in accordance with and governed by the

Declaration of Condorninium Property Regime recorded in the State of Hawaii Bureau of

Conveyances as Document No. 93-089469 on June l, 1993, as amended ("Declaration") and the

Bylaws of the Association of Owners of Kalele Kai in the State of Hawaii Bureau of

Conveyances as I)ocument No. 93-87470 recorded on June l, 7993, as amended ("Bylaws").

2. Yoshikawa is a member of the Association, and owns Apartment No. 106, also

known as THl006, and Boat Moorings Nos. 28-33 appurtenant thereto, at the residential

condominiurn project known as Kalele Kai, located at 1 Keahole Place, Honolulu , Hawaii 96825

("Pr:operty"), by virtuc of the Apartment Deed (With Boat Moorings), recorded in the State of

Hawaii Bureau of Conveyances as Dooument No, 2010-165562 onNovember l, 2010.

3. DOE Defendants 1- l0 are persons, corporations, entities or governmental units

which in some manner presently unknown to the Association are liable to the Association, have

engaged or involved in the activities alleged herein ancl/or were in some manner responsible for

the injuries or damage to the Association, and whose true names, identities and capacities are

presently unknown to the Association or its attorneys. The Association will substitute the true

names, identities, capacities, activities and/or responsibilities when the same are ascertained.

4. The acts and omissions alleged herein occurred in the City and County of

Honolulu, State of Hawaii. I'he amount of damages suffered by the Association as a result

thel':of is in excess of the jurisdictional requirements of this Court.

FACTS

5. The Declaration and Bylaws run with the land.

2
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6. The Declaration and Bylaws are restrictions stated in to Yoshikawa's

Aparlment Deed.

7 . As a member of the Association and an owncr of a unit at Kalele Kai, Yoshikawa

is obligated to comply strictly with the Declaration and Bylaws,

8. Declaration $5 restricts the use of the boat moorings to boats no larger

than twenty-three (23)feet in length.

9. Pursuant to Declaration $5, all boat moorings at Kalele Kai are limitecl

common elements, with the exception of Boat Moorings Nos. 7 and 8, which are

common elements,

10. Deciaration $5 provides in part (emphasis added):

Common Elements. One freehold estate is hereby designated in all of the
remaining portions and appurlenances of the Project (hereinafter referred to as the
"common elements"), including specifìcally, but not limited to:

(a) The Land in fee simple;

(b) All structural components [...];
(c) the boat

ú) Two (2) boat moqrines.fdesignated B7 and 88 on the Condominium
Man)- The boat moorinss shall be restricfe to use bv boats no larser than twentv-three
123) feet in length and shall be subject to that cerlain Declaration of Protective Provisions
dated January 30, 1991, recorded in the Bureau as l)ocument No, 9l-tJ26955, as amended
(hereinafter refered to as the "Declaration of Protective Provisions (Hawaii Kai
Marina)") ancl any rules and regulations promulgated thereunder, this Declaration, the
Ilylaws and any house rules adopted by the Board. All remaininø boat moorinss of the
Proi ect shall be designated as ((limited common elem ,, to
desisnated condominium units as ribed in more detail herein below: t .l

I l Declalation $5 further provides in part (emphasis added)

Limited Common Ele{ngnts:
The following common elements, (hereinafter refered to and designated as

"limited corrunon elements"), are hereby set aside and reseled for the exclusive use of
certain condominium units, and such condominium units shall have appurtenant thereto
exclusive easements for use of such limited coÍìmon elements. The limited common
elemg¡rts so set aside and reserved are as follows: [...]

J
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(b) All boat moorings shall be iclentified by the letter "B" and a number.
Condominium unit 3110 initiallv shall have arrpurtenant thereto boat moorings Bl
through 86. inclusive, and 89 throush 860, inclusive, as designated on the
Condominium Map. Notwithstanding any provision of this Declaration, the Developer,
as the initial owner of condominium unit 31 10, shall have the right to amend this
Declaration (l) prior to the conveyance of condominium unit 3110, to transfer and
redesignate any unsold boat moorings from condominium unit 31 10 to any other
condominium unit(s), and (2) as often as is necesseuy thereafter, to transfer and
redesignate any unsold boat moorings from any condominium units owned by the
Developer to any other condominium unit(s). Such transfers and redesignations shall be
efTectuated by amendments to the Declaration signed by the l)eveloper and recorded in
the Bureau. Such condominium units shall enjoy the exclusive use of thc boat moorings
apputtenant thereto, subject to that certain Declaration of Protective Provisions (Hawaìi
Kai Marina) and any rules and regulations promulgated thereunder, this Declaration, the
Bylaws and any house rules adopted by the Board. 'l'he relocajion and/or removal of boat

with such rules and rc AS

be adopted by the Board. Notwithstanding any provision of this Declaration, owners
shall have the right to transfer and change the designation of boat moorings which are
appurtenant to their respective condominium units by recordation in the Bureau of an
amendment to this Declaration and appropriate conveyance documcnt, both signed by the
seller and the buyer of the boat mooring, and their respective mortgagees, if any.

The boat moorins shall be restricted to use bv boats no larger than
twentv-three 123) feet in length- 'ì-he owner of a condominium unit to which a
boat moorins is anourtenant. at such owner's sole expense. shall maintain and
renair the hoal moorinr¡ in a rrood- s and clean condition: orovided^ that if
owner fails to maintain and,/or renair boat moorins in a sood. safe and clean

be nerforned and the actual cost of work olus a reasonable adrninistrative
fee as mav be levied bv the Board shalì be charged to the owner so long as the
Association (ilhas provided the owner with written notice of the maintenance
andlor repair work. the estimatecl cost of such work and the estimated

such work on behalf o1' O ll
owner fails to notifv the Association in writine within seven (7) davs of owner's

on's notice that owner has made
maintenance and/or renair work to be the oerson or Dersons who will

and the date such work will

12. The Declaration $ 13 provides in part (emphasis added)

Compliance with Declaration, Bylaws and the Act. All owners, their
tenants, families, employees, servants, guests, and any other persons who may in
any manner use the Project, shall he hounrl hv and complv strictlv with the

I This sentence was added by the Tenth Declaration Amendment recorciecl in the State of
Hawaii Bureau of Conveyances on August 28,2009.

29300t2/2066463.2
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provisions of this I)eclaration, the Bylaws, the Act, all agreements, decisions
and determinations bv the Association as are lawfullv made or amended
from time to timq, that certain Declaration of Restrictive Covenant (Private Park)
dated June 3, l99l recorded in the Bureau as Document No. 91- I I 93 l3
(hereinafter referred to as the "'Declaration of Restrictive Covenant (Private
Park)"), and the Declaration of Protective Provisions (Hawaii Kai Marina), and
failure to comrrlv with any of the same shall be grounds for an action to
recover sums due for damages or iniunctive relief, and any other remedies
available in law or in equity. maintainable by the Board or managing agent q
behalf of the Association or, in a proper case, by any aggrieved owner. [...]

13. In early 2071, the Association requested an assessment of the condition of

its marina consisting of the boat mooring walkways and boat moorings for repairs and

maintcnance .

14. Pursuant to recommendations received from by two qualified consultants,

the Association awarcled a contract to Bellingham Marine to pelform repairs and

renovations to the Kalele Kai malina. These repairs ancl renovations were completecl in

2012.

1 5. In 2012, the Association assessed each boat mooring owner a special

the marina. Yoshikawa was assessed $12,000 pursuemt to his ownership of six

appurtenant boat moorings.

16. On or around November 30,2012, Yoshikawa, tlu'ough his representative

Kazuhiko Udagawa, informed the Association of his intent to purchase a Riviera 43

Offshore Express, measuring approximately 49 f.eet and 4 inches in length.

17. Prior to Yoshikawa's purchase of a Riviera 43 Offshore Express, the

Association, through both its Resident Manager and General Counsel, advised

Yoshikawa of the Declaration's 23 foot boat length restriction, that Yoshikawa lacked

ap[:ti]val to moor aboal in excess of 23 feef in length at Kalele Kai, and that the Board of

5
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Directors of the Association objected to Yoshikawa's intention to moor a boat in excess

of 23 feet in length at Kalele Kai.

18. 'fhe foregoing oommunications by the Association were expressed in

person and in writing to Yoshikawa, his agent, Mr. Udagawa, and his f,rancé and now

spouse, Maiko Sakata (Yoshikawa), and in writing to his legal counsel.

19. Notwithstanding multiple communications of the Association's objections

and concerns made to Yoshikawa, and without Association approval, Yoshikawa

proceeded to ptrchase the Riviera 43 Offshore Express which he named the "ROLA,"

and moored the ROLA f'or the first time at Kalele Kai on October, 28,2073, one (1) day

before Mediation was scheduled to commence between the parlies,

20. The Association through its Resident Manager issued a written Notice of

Violation to Yoshikawa, and made subsequent written demands upon Yoshikawa to

remove the ROLA and comply with the Declaration, yet Yoshikawa remaìns in violation.

21. From October 28,2073 to present, Yoshikawa continues to moor the

ROLA Kalele Kai, in ongoing and matcrial violation of the Declaration's 23 foot boat

length restriction.

2l. 'l'he ROLA is the only boat presently moored at Kalele Kai in violation of

the Declaration's 23 feet boat length restriction,

COUNT I
Declaratory and Iniunctive Relief

22. The Association incotporates by reference herein all paragraphs in this Complaint

as if fully set forth herein.

6
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23. Pursuant to Hawaii Revised Statutes Chapter 632, and Rule 57 of the Flawaii

Rules of Civil Procedure, the Association seeks declaratory relief and final adjudication as to the

rights and liabilities of the parties herein, as follows:

(a) That Yoshikawa has materially, intentionally, and openly violated the23-

f'oot boat lcngth restriction set forlh in the Declaration $5.

(b) That the Kalele Kai boat dock area and boat moodngs were ancl are

designated properly as limited common elements in accordance with Declaration $5.

(c) That the special assessment for repair costs which was imposed on

Yoshikawa, and all other appurtenant boat mooring owners, was and is valid, proper, and

in accordance with Declaration $5.

24. The Association seeks injunctive relief and the issuance of a permanent injunotion

whioh compels Yoshikawa to immecliately and permanently remove the ROLA from Kalele Kai,

in accordance with the Declaration and Hawaii law.

COUNT II

25. The Association incorporates by reference herein all paragraphs in this Complaint

as if fully set forth herein.

26. Yoshikawa, as an owner at Kalele Kai and member of the Association, is

obligated to comply strictly with the Association's governing documents, including the

Declaration, Bylaws and House Rules pursuant to the Declaration $ 13 and HI{S $ 5l4B-112.

27. Yoshikawa has breached the Association's governing documents, which entitled

the Association to clamages, in an amount to be proven attrial.

PRAYERS F'OR RII,LIEF

The Association respectfully prays that the Court GRANT the following relief:

7
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A. A declaration that Yoshikawa has matelially, intentionally, and openly violated

the Declaration's 23-foot boat length restriction, and he has failed to comply strictly with the

restriction in accordance with his obligation owcd as a member of the Association and an owncr

at Kalele Kai.

B. A permancnt and mandatory injunction that compels Yoshikawa to strictly,

immediately, and permanently comply with the Declal'ation, remove the ROLA from Kalele Kai,

and permanently enjoin Yoshikawa from mooring a boat at Kalele Kai over 23 feel in length.

C. A declaration that the Kalele Kai boat dock area and boat moorings were and are

clesignated properly as limited common elements in accordance with the Declaration.

D. A declaration that the special assessment for repair costs imposed on Yoshikawa

and all other boat mooring owners was and is valid, proper, and in accordance with the

l)eclaration.

E. A ruling that Yoshikawa breached the Association's goveming documents and is

liable to the Association for damages, including, but not limited to, general, compensatory,

special and punitive damages, in an amount to be proven at trial;

F. For an award in favor of the Association for ìts reasonable attomeys' fees and

costs from Yoshikawa; and

G. For such other relief which this Court finds is just and equitable,

DATED: Ilonolulu, Hawaii, Þ-ebruary 20,2015.

CHRISTOPHER SHEA GOODWIN
JOIIN D. ZAT,EWSKi
JANA M. NARIJSE
Attorneys for Plaintiff
ASSOCIATION OF OWNERS OI. KAI,ELE I(AI

I
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IN THE CIRCUIT COURTOF THE FIRST CIRCUIT

STATE OF I.IAWAII

ASSOCIATION OF OWNERS
OF KALELE KAI,

crytl No, l5-r-0102-01 KT'N

SUMMONS
Plaintiff,

HITOSHI YOSHIKAWA;
DOE DEFENDANTS I-10,

Defendants

SUMMONS

STATE OF HAWAII

TO'I'FIE ABOVE.NAMtrD DEFENDANT

You are hereby summoned and required to file with the Courl and serve upon Plaintiff-s

attorneys, Christopher S. Goodwin AAL, LLLC, whose address is at Pacific Guardian Center,

- --Maukafowel; T3T-Bishop Sfreet, Suite -L6-40,llonolulu, FIawaiLg6S]3 an&easelornbaedi-and

Pettit, whose address is Pacific Guardian Center, Mauka Tower, 737 Bishop Street, Suite 2600,

Honolulu, I-Iawaii 96813, an answer to the First Amencled Complaint that is attached. This

action must be taken within twenty (20) days after service of this summons upon you, exclusive

of the day of service.

If you fail to make your answer within the twenty (20) day time limit, judgment by

default will be taken against you for the relief demanded in the First Amended Complaint.

This summons shall not be personally delivered bctween 10:00 p.m. and 6:00 a.m. on

premises not open to the general public, unless a juclge of the above-entitled court permits, in

writing on this summons, personal delivery during those hours.

VS
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A täilure to obey this summons may result in an entry of default and default judgment

against the disobeying person or party.

DATE ISSUED: Honolulu, Hawaii, FHß 2 0 2ü15

a.j t,;

F. OTA|(Ë ¡lì:i' -1 i

CLERK OF THE ABO COUR'I'

2
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Lissa H. Andrews
David G. Britt¡n
James M, Cribley
Stacey W.E. Foy
Adelberl Green
Michael L. Lam
Dennis M. Lombardit

Jon M.H. Pang
Ted N, Pettit, Ph.D.
Lauren R. Sharkey
Mark G- Valencia
Nancy J. Youngren
John D. Zalewski

Harrison K. Goo
Ryan M. Hamaguchi
Lisa K. Johnson
Samuel W. King ll
Michael G. Kozak

Angela S. Kuo
Dana R. Lyons
Jana M. Naruse
Thomas D. Sands

Michael R. Marsh

I A Law Corporalion

Daniel H. Case (Retired 2012)

Casp LovreaRDr & Pprrn
A LAIV COI{PORATION

PACIFIC GUARDIAN CENTER, MAUKA TOWER
737 BISHOP STREET, SUITE 2600
HONOLULU, HAWAII 96813-3283

TELEPHONE: (808) 547-5400
FACSIMILE: (808) 523-1BBB

E-mail: info@caselombardi.com
httpJ/www, caselombardi.com

March 13,2015

Of Counsel
John R, Dwyer, Jr
Gregory M. Hansen

Freder¡ck W. Rohlfing lll

VIA EMAIL ATTACI{MENT
AND LINITED STATES MAIL

Terrance M, Revere, Esq.
Lauren C. McDowell, Esq.
Pali Palms Plaza
North Kalaheo Avenue, Suite z\301
Kailua, Llawaii 96734

Association of Owners of Kalele Kai vs, Hitoshi Yoshikawa. Civil No. 15-l-
0102-01 KTN (First Circuit Court)

Dear Counsel

'fhis letter pertains to the following motion filed by your office on March 11, 2015:

DEFENDANT HITOSHI YOSHIKAWA'S MOTION FOR AN ORDER CONFIRMING
THE AWARD OF ATT'ORNEYS' FEES AND COSTS CONTAINED IN THE IIINAL
AWARD OF THE ARBITRATOR, DATED FEBRUARY 12, 2015,
INCORPORATING THE ARBITRATOR'S PARTIAL FINAL AWARD, DATED
DECEMIIITR 12,2014,IN DPR NO. i 3-0496-A AND FOR JUDGMENT IN
CONFORMITY THEREWITH; MEMORANDUM IN SUPPOR]'OF MOTION;
DECLARATION OF COTINSEL; EXHIBITS l-2; NOTICE OF HEARING MOTION &
CERTIFICATE OF SERVICE (the "Motion")

HRS $514Iì-163, subsection (c) provides as fbllows: "The award of arbitration shall
not be made known to the trier of facf at a trial de noyo." A copy of the complete statute is
attached.

The Motion ref'ers to and incorporates by reference the non-binding award of arbitration,
and attaches the award as Bxhibit I to the Motion.

The Motion with attached award of arbitration is set for hearing on April 21,2015 before
the Honorable Judge Karen T. Nakasone, who is the trier of fact in the above de novo
proceeding, and thus violates [IR.S 95148-163(c).

DEMAND is hereby made that your office WITIIDRAW the Motion within 10 days.
Failure to do so will cause the Association to seek all remedies including its legal fees and costs
for addressing and remediating this violation.

Re

29300t2/2050014 1
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'l'erance M. Revere, Esq.
Lauren C, McDowell, Esq
Malch 13,2015
Page2

Enclosure (HRS $5i48-1 63)
c: Christopher Shea Goodwin, Esq.

Client

Vety truly yours,

CASE LOMBARDI & PETTIT

€l^Òì",@k-,
John D. Zalewski
Jana M. Naruse

2
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[S 5148-163]. Trial de novo and appeal, Hl ST S 5148-163

West's Ilalt'ai'I Revised. Statutes Annotated
Division 3. Property; Famill'

Title zB. Propelt_v

Chapter 5r4B, Condorniniruns (Refs & Annos)
P¿rrL V[. l\ilanagement of Condominiurns (lìef's & Annos)

D. Alter:n¿rtive Dispute Resolution

FIRS $ 5r4B-169

[$ 5i4B-t63]. Trial de novo and appeal

Culrcntttess

(a) The submission of any dispute to an arbitration under section 5l4Il-162 shall in no way limit or ablidge the right of any

paúy to a trial de novo.

(b) Written demand for a trial de novo by any party desiring a trial de novo shall be made upon the other parties within ten days

aftcr servicc of the arbitration award upon all parties and the trial de novo shall be filed in circuit court within thirty days ofthe
written detnancl. Failure to meet these deadlines shall preclude a party from dernanding a trial de novo.

(c) The award ofarbitration shall not be nrade known to the trier offact at a trial de novo.

(d) In any trial de novo demanded under this section, if the party demanding a trial de novo does not prevail at trial, the party

dernanding the trial de novo shall be charged with all reasonable costs, expenses, and attomeys'fèes of the trial. When there

is more than one party on one or both sidcs of an action, or more than one issue in dispute, the court shall allocate its award
ofcosts, expenses, and attorneys' fees among the prevailing palties and tax such fees against those nonprevailing parties who
dernanded a trial de novo in accordance with the principles of equity.

Credits
l.aws 2004, ch. 164, $ 2.

H R S $ s148-r63, Hr ST $ 5148-163

Cun'ent through Act235 [End] of the 2014 Regular Session of the Hawai'i Legislature

End of Document O 2015 Thonlson Rcutcrs. No clainl to original U.S. Govcrnmcnt Works.

1,',r,,:',.,l'lË:il O?-015 
.f-honrson[:ìeul;ers. I'Joclalrntooriginal L].S,GoverrrrneniWori(s



John Zalewski

From:
Sent:
To:
Cc:

Subject:

Terry Revere < terry@ reverea ndassociates.com >

Monday, March 23,201,5 1-:l-1- PM

Jana M. Naruse

Iauren@revereandassociates.com
Re: Kalele Kai re Yoshikawa - Letter re Motion to Confirm

Dear Jana,

In response to your letter that demands a withdrawal or else, we respectfully decline to withdraw
anything. The "violation" you refer to is non-existent. Among other things, Judge Nakasone is not going to be
the trier of fact in this case. In the unlikely event that our motion to dismiss is not granted, we will be filing an
Answer, Counterclaim and demand for jury trial. Therefore, if you proceed with your threatened motion, we
will be seeking fees and costs.

Thanks,

Terry

Terrance M. Revere
Revere & Associates, LLLC
970 North Kalaheo Ave. Ste. 4301
Kailua, Hl 96734
(808)7e1-e550

On Mar 13,2015, at2:49 PM, Jana M. Naruse <JMN@caselombardi.com> wrote:

Dear Terry and Lauren,

Please find attached a letter of today's date from our office

Thank you,

-Jana

Jana M. Naruse, Esq.

Case Lombardi & Pettit
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 2600
Honolulu, Hl 96813
(808) s47-s400
(808) s23-1888 (fax)

E-mail : inaruse@caselombardi.com

1 F.XirfiillHF I



CCNFIDENTIALITY NOTICE:This e-mail may contain confidential information that is legally privileged. Do not read this e-
mailif you are notthe intended recipient. lf you have received thistransmission in error, please notify us immediately by
replying to the e-mail or by telephone at (808) 547-5400 and destroy the original transmission and any attachments
without reading or saving the transmission in any manner. Thank you.

Member of Lex Mundi, the World's Leading Association of lndependent Law Firms
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John Zalewski

From:
Sent:
To:
Cc:

Subject:

Jana M. Naruse <JMN@caselombardi.com>

Monday, March 23,20L5 4:29 PM

Terry Revere

lau ren@ revereandassociates.com; John Zalewski; Christopher Shea Goodwi n

(chris@christophersheagoodwin.com)

RE: Kalele Kai re Yoshikawa - Letter re Motion to Confirm

Terry -

Thank you for your email. While we disagree with your positon, we propose stipulation in an attempt to avoid the
necessity for our office to file a motion to strike the subject motion filed by your office and the cost and inconvenience
to the parties and the Court. ln the stipulation, the parties would agree to the Court accepting your client's motion and
any related subsequent pleadings for filing under seal. The stipulation would cite and quote the applicable statute, recite
Yoshikawa's intention to file a demand for jury trial in this case, whereby the Court will not be the finder of fact and
state that the stipulation does not affect the parties' positions with respect to the merits of motion.

Absent a stipulation, the statute will not be followed and the fact-finder will have access to review of the motion and
related pleadings as publicly-filed documents, contrary to both the letter and intent of the statute, necessitating a
motion to strike.

Please advise

Jana Naruse

Jana M. Naruse, Esq.

Case Lombardi & Pettit
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 2600
Honolulu, Hl 96813
(808) s47-s400
(808) s23-1888 (fax)

E-mail: ina ruse@caselombardi.com

CONFIDENTIALITY NOTICE: This e-mail may contain confidential information that is legally privileged. Do not read this e-
mail if you are not the intended recipient. lf you have received this transmission in error, please notify us immediately by
replying to the e-mailor by telephone at (808) 547-5400 and destroy the originaltransmission and any attachments
without reading or saving the transmission in any manner. Thank you.

Member of Lex Mundi, the World's Leading Association of lndependent Law Firms

From: Terry Revere lmailto:terry@revereandassociates,com]
Sent: Monday, March 23,2015 1:11 PM

To: Jana M. Naruse
Cc: la u ren@ reverea ndassociates.com
Subject: Re: Kalele Kai re Yoshikawa - Letter re Motion to Confirm

Dear Jana,
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In response to your letter that demands a withdrawal or else, we respectfully decline to withdraw
anything. The "violation" you refer to is non-existent. Among other things, Judge Nakasone is not going to be
the trier of fact in this case. In the unlikely event that our motion to dismiss is not granted, we will be filing an

Answer, Counterclaim and demand for jury trial. Therefore, if you proceed with your threatened motion, we
will be seeking fees and costs.

Thanks,

Terry

Terrance M. Revere
Revere & Associates, LLLC
970 North Kalaheo Ave. Ste. 4301
Kailua, Hl 96734
(B0B)791-e550

On Mar 13,2015, at2:49 PM, Jana M. Naruse <JMN@caselombardi.com> wrote:

Dear Terry and Lauren,

Please find attached a letter of today's date from our office

Thank you,

-Jana

Jana M. Naruse, Esq.

Case Lombardi & Pettit
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 2600
Honolulu, Hl 96813
(808) s47-s400
(808) s23-1888 (fax)

E-ma il : ina ruse @!ASeþmþa rd i.com

CONFIDENTIALITY NOTICE:This e-mail may contain confidential information that is legally privileged. Do not read this e-
mail if you are notthe intended recipient. lf you have received thistransmission in error, please notify us immediately by
replying to the e-mail or by telephone at (808)547-5400 and destroy the originaltransmission and any attachments
without reading or saving the transmission in any manner. Thank you.

Member of Lex Mundi, the World's Leading Association of lndependent Law Firms

<2125503-I 2015-03-13 Letter to Revere re Withdraw of Attys Fees Award Mtn.PDF>
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John Zalewski

From:
Sent:
To:
Cc:

Subject:

Lauren McDowell < lauren@revereandassociates.com>
Friday, March 27,2075 1:00 PM

Jana M. Naruse

Terry Revere; Chris Goodwin;John Zalewski

Re: Kalele Kai re Yoshikawa - Letter re Motion to Confirm

Hi Jana,

HRS 5148-163(c) states that "[t]he award of arbitration shall not be made known to the trier of fact at a trial de

novo." As Terry stated in his email below, any trier of fact in this trial de novo will be a jury as opposed to the
Judge. All sorts of documents and pleadings are filed in court before atrial that should not and are not seen by
the jury (like Settlernent Conference Statements and Motions in Limine arguing to keep certain evidence from
the jury). Juries are informed not to engage in outside investigations and are presumed not to do so. As such,

we do not believe that your proposed stipulation is necessary and a motion to strike would be baseless would
and warrant an award of the attomeys' fees and costs incurred in necessitating our response.

Thank you,
Lauren

Lauren C. McDowell, Esq

Revere & Associates, LLLC
Palt Palms Plaza
970 N. I(alaheo Avenue, Suite 4301
I(ailua, Hawai'i 96734

Direct Ltne: (B0B) 791,-9554
Office: (B0B) 791-9550
lau relr@revereandassociates. corn

CONFIDENTIALITY: The information contained in this e-mail and any attachment is confidential and is intended only for the

indicated recipient(s). This e-mail may be an attorney-client communication and, as such, is privileged and confidential. If the reader
of this e-mail message is not the intended recipient (or the person responsible for the delivery of this e-mail message to an intended
recipient), you are hereby notified that you have received this document in error, and that any reuse, review, printing, dissemination,
distribution or copying of this message is strictly prohibited. If you have received this e-mail in error, please reply to inforrn the sender

and delete it without printing or making any copies of it.

On Mar 27,2015, at 9:23 AM, Jana M. Naruse <JMN@caselombardi.com> wrote:

Dear Terry and Lauren,

I am following up to my email below as we have not yet heard back from you. Please provide a response by no later
than 5 p.m. today as to our proposal for a stipulation to avoid the filing of a motion to strike.

Tha n ks,

-Jana
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Jana M. Naruse, Esq.

Case Lombardi & Pettit
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 2600
Honolulu, H196813
(808) s47-s400
(808) s23-L888 (fax)

E-mail: inaruse@caselombardi.com

CONFIDENTIALITY NOTICE:This e-mail may contain confidential information that is legally privileged. Do not read this e-
mailif you are notthe intended recipient. lf you have received thistransmission in error, please notify us immediately by
replying to the e-mail or by telephone at (808) 547-5400 and destroy the original transmission and any attachments
without reading or saving the transmission in any manner. Thank you.

Member of Lex Mundi, the World's Leading Association of lndependent Law Firms.

From: Jana M. Naruse fmailto:JMN@caselombardi.com]
Sent: Monday, March 23,20t5 4:29 PM

To: Terry Revere
Cc: lauren@revereandassociates,com; John Zalewski; Christopher Shea Goodwin (chris@christophersheaqoodwin.com)
Subject: RE: Kalele Kai re Yoshikawa - Letter re Motion to Confirm

Terry -

Thank you for your email. While we disagree with your positon, we propose a stipulation in an attempt to avoid the
necessity for our office to file a motion to strike the subject motion filed by your office and the cost and inconvenience
to the parties and the Court. ln the stipulation, the parties would agree to the Court accepting your client's motion and
any related subsequent pleadings for filing under seal. The stipulation would cite and quote the applicable statute, recite
Yoshikawa's intention to file a demand for jury trial in this case, whereby the Court will not be the finder of fact and
state that the stipulation does not affect the parties' positions with respect to the merits of motion.

Absent a stipulation, the statute will not be followed and the fact-finder will have access to review of the motion and
related pleadings as publicly-filed documents, contrary to both the letter and intent of the statute, necessitating a

motion to strike.

Please advise

Jana Naruse

iana M. Naruse, Esq.

Case Lombardi & Pettit
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 2600
Honolulu, Hl 96813
(808) s47-s400
(808) s23-1888 (fax)

E-mail : ina ruse@caselombardi.com

CONFIDENTIALITY NOTICE:This e-mail may contain confidential information that is legally privileged. Do not read this e-
mailif you are notthe intended recipient. lf you have received thistransmission in error, please notify us immediately by
replying to the e-mail or by telephone at (808) 547-5400 and destroy the originaltransmission and any attachments
without reading or saving the transmission in any manner. Thank you.
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Member of Lex Mundi, the World's Leading Association of lndependent Law Firms.

From : Terry Revere I ma i lto : terry@ reverea ndassociates. com]
Sent: Monday, March 23,2075 1:11 PM

To: Jana M, Naruse
Cc: la uren @reverea ndassociates.com
Subject: Re: Kalele Kai re Yoshikawa - Letter re Motion to Confirm

Dear Jana,

In response to your letter that demands a withdrawal or else, we respectfully decline to withdraw
anything. The "violation" you refer to is non-existent. Among other things, Judge Nakasone is not going to be
the trier of fact in this case. In the unlikely event that our motion to dismiss is not granted, we will be filing an
Answer, Counterclaim and demand for jury trial. Therefore, if you proceed with your threatened motion, we
will be seeking fees and costs.

Thanks,

Terry

Terrance M. Revere
Revere & Associates, LLLC
970 North Kalaheo Ave. Ste. 430'l
Kailua, Hl 96734
(808)7e1-e550

On Mar 13,2015, at2:49 Pl|;4., Jana M. Naruse <JMN el wrote:

Dear Terry and Lauren,

Please find attached a letter of today's date from our office

Thank you,

-Ja na

Jana M. Naruse, Esq.

Case Lombardi & Pettit
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 2600
Honolulu, H196813
(808) s47-s400
(808) s23-1888 (fax)

E-mail : ina ruse@caselomba rdi.com

CONFIDENTIALITY NOTICE: This e-mail may contain confidential information that is legally privileged. Do not read this e-
mail if you are notthe intended recipient. lf you have received thistransmission in error, please notify us immediately by
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replying to the e-mail or by telephone at (808) 547-5400 and destroy the original transmission and any attachments
without reading or saving the transmission in any manner. Thank you.

Member of Lex Mundi, the World's Leading Association of lndependent Law Firms.

<2125503_1 2015-03-13 Letter to Revere re Withdraw of Attys Fees Award Mtn.PDF>

4



IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

ASSOCIATION OF OWNERS
OF KALELE KAI,

crv[ No. 1s-l-0102-01 KTN

NOTICE OF HEARTNG ON MOTION
Plaintift

HITOSHI YOSHIKAWA;
DOE DEFENDANTS 1.10,

Defendants.

NOTICE OF HEARING ON MOTION

TO TERRANCE M, REVERE, ESQ.
LAUREN C. MoDOV/ELL, ESQ.
Pali Palms Plaza
970 N. Kalaheo Ave., Suite 4301
Kailua, H[96734

Attorneys for Defendant HITOSHI YOSHIKAWA

PLEASE TAKE NOTICE that the foregoing Motion shall come on for hearing before

THE HONORABLE KAREN T. NAKASONE, Judge of the above-entitled Court, in her

Kou¡t(sooLe- Êfcr,Le tlìt AIaI(e¿ -sr 5b
Courtroom at , Honolulu, Hawaii 96813 on

þÞr'[ zg ,2015 or as soon thereafter as counsel
I

can be heard.

DATED: Honolulu, Hawaii, March 30 01s

vs.

, at 16ì00 o'clock ft^.,-\

KI

S

for

ZALE
N

29300/2/2066463.2

OF OWNERS OF KALELE KAI



IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

ASSOCIATION OF OWNERS
OF KALELE KAI,

CIVIL NO. 15-1-0102-01 KTN

CERTIFICATE OF SERVICE
Plaintiff,

HITOSHI YOSHIKAV/A;
DOE DEFENDANTS 1-10,

Defendants

CERTIFICATE OF SERVICE

I certify that the foregoing was served on the following persons by the following means

on the following date:

VS.

TERRANCE M. REVERE, ESQ.
LAUREN C. McDOWELL, ESQ.
Pali Palms Plaza
970 North Kalaheo Ave., Suite 4301
Kailua, HL96734

Email Attachment and
First Class United States Mail

WNERS OF KALELE KAI

Attorneys for Defendant HITOSHI YOSHIKAWA

DATED: Honolulu, Hawaii,

JOHN
JAN

A

USE

TION O

V/S

for Plainti

29300/2/2066463.2


