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DEFENDANT HITOSHI YOSHIKAWA'S MOTION FOR AN ORDER CONFIRMING
THE AV/ARD OF ATTORNEYS' FEES AND COSTS CONTAINED IN THE FINAL

AWARD OF THE ARBITRATOR, DATED FEBRUARY I2,}OI',INCORPORATING THE
ARBITRATOR'S PARTIAL FINAL AWARD, DATED DECEMBERI2,2OI4,IN DPRNO.

13-0496-A AND FOR ruDGMENT IN CONFORMITY THEREWITH

Defendant HITOSHI YOSHIKAWA ("Yoshikawa") by and through his undersigned

counsel, Revere & Associates, LLLC, respectfully moves this Court pursuant to Hawaii Revised

Statues ("HRS") $$ 5148-162(e) and658A-22, for an order confirming the award of attorneys'

fees and costs contained in the Final Award of the Arbitrator, dated February 11,2015,

incorporating the Arbitrator's Partial Final Award, dated December 12,20I4,in DPRNo. 13-

0496-A, attached hereto as Exhibit 1 ("Award"). Yoshikawa further requests that this Court

enter a judgment in favor of Yoshikawa in the amount of $ 157,834.13 pursuant to HRS g g 5l4B-

I62(e) and 6584-25. Yoshikawa respectfully requests that the judgment include the 10% per

annum interest that has accrued on the Award since its issuance on February 11,2015, plus the

attomeys' fees and costs incurred by Yoshikawa in pursuing this motion.

This motion is brought pursuant to HRS $$ 5148-162(e), 6584-22,658A-25, Rule 7 of

the Hawaii Rules of Civil Procedure, and Rule 7 of the Hawaii Rules of Circuit Courts and is

based upon the memorandum in support, declaration of counsel, and exhibit, appended hereto

and the files and records herein, as well as such further and additional matters that may be

presented to and at this hearing on this motion, all of which are incorporated herein by reference.

DATED: Kailua, Hawaii, March 10,2015.

TERRANCE M. REVERE
LAUREN C. McDOWELL

Attorneys for Defendant
HITOSHI YOSHIKAWA



IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

ASSOCIATION OF OWNERS
OF KALELE KAI,

Civil No. 15-1-0102-01 KTN

Plaintiff, MEMORANDUM IN SUPPORT OF
MOTION

VS

HITOSHI YOSHIKAWA
DOE DEFENDANTS 1-10,

Defendants.

MEMORANDTTM IN SUPPORT OF MOTION

Defendant HITOSHI YOSHIKAWA ("Yoshikawa") has moved this Court pursuant to

Hawaii Revised Statues ("HRS") $$ 5148-162(e),6584-22,and658A-25, for an order

confirming the award of attorneys' fees and costs contained in the Final Award of the Arbitrator,

dated February 11,2015, incorporating the Arbitrator's Partial Final Award, dated December 12,

2014, in DPR No. 13-0496-4, attached hereto as Exhibit l. The AOAO fuither requests this

Court enter a judgment in favor of Yoshikawa in the amount of $ I 57,834. 1 3 pursuant to HRS $ $

5 l4B-162(e) and 65 8A-2s(a).

I. BACKGROUND & FACTS

Plaintiff Association of Owners of Kalele Kai ("AOAO") is a condominium association

existing pursuant to HRS $ 5148. Yoshikawa is an AOAO homeowner. In Iúy 2Al4,the

parties executed an Agreement to Participate in Arbitration, attached hereto as Exhibit 2. The

Agreement specifically stated that the arbitration would be conducted pursuant to Haw. Rev.

Stat. $$ 514B-162 and 6584. The Arbitrator's Partial Final Award, dated December 12,2014,

found that Yoshikawa was the prevailing parfy. Exhibit 1, page 26. The Final Award of the
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)
)
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Arbitrator, dated February 12,2015, awarded $157,834.13 in attomeys' fees and costs to

Yoshikawa as the prevailing party. Exhibit l,page2.

il. ARGUMENT

Pursuant to HRS 5I4B-I62(e), an award of attorneys' fees and costs following arbitration

is binding on all parties and non-appealable. Haw. Rev. Stat. 514B-162(e) states the following:

in this to the the
declaration, or the bylaws, the award of any costs, expenses, and legal fees by
the arbitrator shall be in the sole discretion of the arbitrator and the
determination of costs. expenses. and lesal fees shall bindins unon all
parties."

(emphasis added). The Final Award of the Arbitrator, dated February I1,2015, incorporating

the Arbitrator's Partial Final Award, dated December 12,2014,in DPRNo. 13-0496-A awarded

$157,834.13 in attorneys' fees and costs to Yoshikawa as the prevailing party. Exhibit 1,page2.

This award of fees and costs is binding upon all parties and, as such, the Court should enter an

order confirming the award of fees and costs and a judgment in conformity therewith.

The AOAO's January 2I,2015 Complaint For Trial De Novo has no bearing on this

matter. The right to trial de novo on the merits under HRS $ 514B-163 which is separate and

apart from the binding nature of the original award of attorneys' fees and costs under HRS $

5148-162(e).

The binding nature of an arbitrator's fee and cost award pursuant to HRS $ 51aB-162(e)

is mandated by the statutory scheme, common sense, and public policy. If losing parties were

not required to pay fees for losing arbihations as awarded by the arbitrator, there would be no

point whatsoever to the arbitration process set forth in HRS $ 5148. There certainly would be no

incentive for any party to participate in such a process or to try in good faith to put their best

argument forward if the losing party could simply appeal without consequence. The Hawaii

Supreme Court has noted a concern that both the Court and the Legislature have with mediation:



namely, that condominium boards treat the mediation provision in the former condominium

statute, HRS 514A,like a joke and were simply going through the motions:

The 2004legislature referred to the Hawai'i Real Estate Commission's December 31,
2003 Final Report to the Legislature as an "aid in understanding and interpreting" the Act
that became Chapter 5148.2004Haw. Sess. Laws Acf 164,at755. That report, in turn,
stressed the need for improved alternative dispute resolution in condominium
communities, because "the'mandatory'mediation provisions tof Çhaplgr5l4Al are
essentially voluntary (with boards refusing to mediate or going through the motions
to avoid the appearance of non-cooperation). . . ." Hawaii Real Estate Commission,
"Final Report to the Legislature, Recodification of cbapletslaAJ&¡ryaiiBçvlsed
Statr{qq (condominium Property Regimes), in Response to Act 213, section 4 (sLH
2000)," at34.

Discovery Bay v. Mitchell, 134 Haw. 251,339 P.3d 1052, 2014 Haw. LEXIS 329 (2014) (ar fn

2)t. An "improved altemative dispute resolution" mechanisms is the fact that under HRS 5148-

I62(e) an arbitrator's fee award "shall be binding upon all parties" "notwithstanding any

provision in this chapter to the contrary."

V. CONCLUSION

Based on the foregoing, Yoshikawa respectfully requests that the Court:

1. Enter an order confirming the award of attorneys' fees and costs contained in the

Final Award of the Arbitrator, dated February ll,2}l1,incorporating the Arbitrator's Partial

Final Award, dated December 12,2014, in DPRNo. 13-0496-A;

I "ln recent years, with the increase of civil litigation, escalating costs to the parties, and the
strain on already scarce judicial resources, there is a dire need for prompt, equitable, and cost-
efficient resolution of civil disputes before trial. A recent study entitled 'Assessment of Civil
Legal Needs of Low-and Moderate-Income People in Hawaii.' prepared for the Hawai'i
Commission on Access to Justice by The Spangenberg Group of West Neuton, Massachusetts.
has determined that there has been and is a serious level of unmet legal needs among such
families in Hawai'i because they simply cannot afford market-rate legal services. It is well-
established that, in most instances, the longer a case is in litigation, the more expensive it is for
the parties. Thus, w'e have recognized time and again that the proclaimed public policy of our
legislature is to encourage arbitration as a means of settling differences and thereby avoid
litigation. Further, courts have realized that, by expediting the adversary process, arbitration
promotes quicker settlement of cases thereby speeding up access to the courts. Richardson v.
Sport Shinko, 7 6 Haw. 494, 510, 880 P.2d 169, 185 (Haw. 1994) (citations, quotations and
brackets omitted).



2. Enter a judgment in favor of Yoshikawa in the amount of $157,834.13, plus the

l0o/o pet annum interest that has accrued on the Award since its issuance on February 11,2015,

plus the attorneys' fees and costs incurred by Yoshikawa in pursuing this motion.

DATED: Honolulu, Hawaii, March 10,2015.

TERRANCE M. REVERE
LAUREN C. McDOWELL

Attorneys for Defendant
HITOSHI YOSHIKAWA



IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

ASSOCIATION OF O'WNERS
OF KALELE KAI,

Civil No. 15-l-0102-01 KTN

Plaintiff, DECLARATION OF TERRANCE M.
REVERE

VS

HITOSHI YOSHIKAWA
DOE DEFENDANTS 1-10,

Defendants.

DECLARATION OF TERRANCE M.REVERE

I, TERRANCE M. REVERE, declare under penalty of law that the following is true and

correct:

1. I am competent to make this declaration, and do so based upon personal

knowledge, except as otherwise stated.

2. I am the principle of Revere and Associates, LLLC, the law firm representing

Defendant Hitoshi Yoshikawa.

3. I am executing this Declaration in support of the attached DEFENDANT

HTTOSHI YOSHIKAWA'S MOTION FOR AN ORDER CONFIRMING THE AWARD OF

ATTORNEYS' FEES AND COSTS CONTAINED IN THE FINAL AWARD OF THE

ARBITRATOR, DATED FEBRUARY ]2, 20] 5, INCORPORATING THE ARBITRATOR'S

PARTIAL FINALAWARD, DATED DECEMBER ]2,20]4, IN DPRNO. ]3-0496-AAND FOR

JUDGMENT IN CONFORMITY THEREWITH.

4. Attached hereto as "Exhibit 1" is a true and correct copy of the February Í,2Aß
incorporating the Arbitrator's Partial Final Award, dated December 12,2014,in DPRNo. 13-

4496-A;

5. Attached hereto as "Exhibit 2" is atrue and correct copy of fully executed

)
)
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Agreement to Participate in Arbitration frled in DPR No. 13-0496-4.

DATED: Honolulu, Hawaii, March 10,2015

TERRANCE M. REVERE



í,

Keith \4/. Hunter, Arbitrator
Dispute Frevention & Resoiution, Inc
1003 Bishop Street, Suite 1155
Honolulu, Hawaii 96813

IN TIJE TRIBLINALS OF

DISPUTE PREVENTION & RESOLUTION

STATE OF }IAWAIi

IN THE MATTER OF DPR NO. 13-0496-A

HITOSHI YOSHIKA'WA, FINAL A\ryARÐ OF
ARBITRATOR

Ciaimant,

AS S OCIATION OF APARTMEhTT
OW}{ERS OF KAIELE KAI,

Respondent.

FINAT, WARD OF ARR ITRATOR

The undersigned Arbitrator issued his Arbitrator's Partiai Finai Award. in

this matter on December 12, 2AI4. Pursuant to the Albitraior's Partial Final

Arvard, the Arbitrator retained jurisdiction over the parties to review and address

claims for attorneys' fees and costs. This Final Award of Arbitrator add.resses the

claims for attomeys' fees and costs.

VS

)
)
)
)
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)
)

I.
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Ii. ,{=ù/-ARD

A. Incorporated herein and made a complet e part of ¡his Final Award of

Arbitr ator is the Atbitr ator' s P afüal Final Award date d December 12, 2t 1 4.

B. As ihe prevailing party herein, Hítoshi Yoshikaiva is awarded the sum

of $136,074.22 as and for attorneys' fees.

C. As the prevailing paftt herein, Hjtoshi Yoshikar¡,'a is ar¡,arded the sum

of $14,159.9I in recoverable costs and $100.00 as reimbursement for- the

medíation fee.

D. Hitoshi Yoshikawa's request for au'ard of his share of the Arbitrator's

fee is denied as the Arbitrator fee has already been determined, that fee is to be

incurred by the parties on a 50/50 basis.

E. As the prevailing pafty herein, Hitoshi Yoshikau..a is arvarded the sum

of $7,500.00 as reimbursement for the interpreter's fee.

F. This Final Award of A¡bitrator is in full and final determination of all

claims, matters and issues submitted in this arbitration proceeding.

G. Effective after the issuance of this Final Award of A¡bitrator, the

undersigned Albitrat or is ft mctus fficío.

DATED: Honotutu, Hawaii å -/f+-f

KEITH V/. HLINTER
fu'bitrator



f

Keith iff.,fir-lnte r, þ,rbi'traior
Dispute P¡-evention & Resolu-iíon, inc
iûú3 Eishop Sti-eei, Suite 1155
i-ionolulu, Havyaii 9681 3

f fI.J TH= îRIBUNALS OF

DISPUTE PREVEIJTION & RESTLUTIOI.{

STATE OF HAWAII

f N THE IVIATTER OF DPR ARB, NO 13-0496-A

Hiioshi Yoshikawa A R B¡TR/åTÛ,R'S PART¡,Â.L
F¡f{ê.1_ Æ,þE"íA.RD

Claimant,

ASSOCIATION OF APARTMENT
OWNERS OF KALELE KAI,

Respondeni.

Septernber 5, SepÉe¡"nber,l g
and ûctcben B, ZtX4

thü TRTD[-J CT¡GN

The íssues before ihe Arbitraior in this proceeding involve a dispuie as

to wheiher Hiioshi yoshikawa's ("yoshikawa,') new boai, the Rola. violaies

VS

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

1



the Association oí Cvvne¡'s cf {,-eíele L,iai's ("Associaticrr") úeciera.tiert, úthicí¡

resiricis rboai iei-rgihs io ii¡Lre niy-ih ree (23) feei wíihin the äalele Kai httarina.

Yoshikawa requests ilrat ihe Ét¡-btrator:

'i. Allor¡r¡ ihe Rola to remaín moorecl ai Kalele Kai;
2. Ftnd thai ihe Decla¡'aiion's 23-fooi lirnit does nat appiy to ihe Rola

or Yosh ikãvr/â's side-tie moorings :

3. Allovv ihai Yoshikavva or any future owner oí ihe yoshikawa's
properiy to have the righi io moor any boai ihat fits within the 6g'
side-iie mooring;

4. Avvard special damages in the amount of $12,741.0g, which is the
toial Yoshikavva paid under proiesi io ihe Association for dock repair
and maintenance assessments, along vyiih 1a% prejudgment
inierest.

5. Au¡ard general damages in ihe amouni of $250,000 for ihe exireme
aggravaiion ihis sítuation has caused, along vyiih $250,000 in
punitive damages.

The Associaiion asks the Arbiiraior to dismiss alf cfaims wíth prejudice

and issue a rnandatory injunction ordering Yoshikawa to remove the Rola

from the Kalele Kai Marin a by a daie certain and hencefo¡ih compfy stric¡y

vyith the Declaration.

The undersigned Arbitrator, having concucted arbitration hearings on

August ?5-26, sepiember 6, sepiember 1B and october 2,2014, wherein

ihe pafties were afforded a full and complete opporiunity to preseni evidence

and examine wiinesses under oath, and having carefully considered ihe pre-

hearing and posi-hearing briefs, ihe nunrerous exhibiis submiited by the

pariíes, and having consídered ihe iotaliiy of credible evidence. iesiimony,

2



znt' a;g¡1v¡enis in ligiit cf the ciaiin=b,v eath aî'-h= panies, and baing cluiir

svforn. herebir F¡¡'.jDS, col\IcLUDES AF.'ID Airyé,RDS, AS FOLLCV/¡1:

ÍË. F &,CTAÊÅ S{-}lrrfftSÊ,RY

E c at- ffi o s n tt g Re str f ei i r' r: s

The Kalele Kai condominiurn projeci and rnânna u/ere built ín the

1990s.1 The Kalele Kai Marina was originatly constructecJ vyiih numerous 23'

perpendiculai'moorings and one 6g' side-tie mooríng.2

The Kalele Kai Declaration ("Declaraiion") was recorded on June 1,

1992.3 The Declaraiion resiricis ihe lengths of boats moored in the nrarina to

23 ieet.a

The ltlarina Associaiion does noi limit the size of the boais that use its

waiers.s The Marina Association does regulaie the mooring of r¡essels

according to mooring zones ihat restríct the tengih thai boats can extend

from ihe dock.6 The l\fooring Restrictíons Legend siaies ihai "[t]he mooring

zone is measured from ihe marina vvall to ihe outboard side of the vessel

1 See Februa ry 7, Ig93, Full Size Condo Map, yoshikav¿a Exhibit 13.

2 \ee ld.; See also, Photo of Hawaii Kai Marina, yoshikawa Exhib¡t 157.

3 see June !, 1993, Declaraiion of conciominium properiy, yoshikawa Exh¡b¡t 15
a See ld. at KK002093.

' Id. ai 5.

6 Id. at 6.

3



nlooied et tle'iock."7 Ti¡is ii':oci-ing íirrtita:,iort per-i-nlis boais i.rs exí,anii

pei'peirdicular fi-cm ihe oock ío¡ 30 feei, ihe sanlc disiance of ii-re Kalele Kai

eãserfient vyiihin ihe sui-i'ounding Har¡yaíi Kai l.,l,erina.8

in February 2008, Richard Rosic ("Rosic"), a homeownsi^ anc boai-

mooi'ing ovúner in Kalele Kai since 2001, lisied his iown house fo¡- sale.

Rosíc's properly iiicluded a 69-fooi boai mooring, which had housed his boai,

the Ariel, since 20A2. The Ariel is in excess of 38 íeet and exceeds ihe

Declaration's 23-fooi resiriction.

A clispuie ensued between Rosic and the Associaiion vyherein ihe

Association claímed ii d¡d not have auihority under its governing documents

io approve Rosic's disposal, modification, or reconfiguraiion of incjir¡idual pÍer

walkiruays to accommodaie larger boats.

ln June 2009, a seiilemeni Agreemeni ("Rosic Agreemeni") was

reached beiween Rosíc and ihe Associaiion rn¡hereín ihe pafties agreed thai

Rosic could sell his boai mooring in iis modified condition and for any

subsequent owner io moor a boat therein.e Pursuant io the Rosic Agreement,

the Association Board passed and recorded the Tenih Amendment of the

7 td. at Exhibit c.

ISee May 30, 1991, Bellingham Marine lndustries, rnc, N4ap, yoshikawa Exhibit 7
e See June 9, 2009, Rosic Agreement, yoshikawa Exhibit 71.

4



Decf ai'aií¡ ri'1a Tite Tenth f,rnencrnenì: inclucies "D,Jck znö. *,aatRlíies,,, which

coniempfaie'ihe saie of baat maorings in theii'r¡ociiíied condition*c.11 Tiie

Ïenih /\mendment, inclucíing the Dock end. BaatRufes. are incorpoi-ateci inic

the Kalele Kai House Ruies' 12 i¡¿hich nlearîs that they ihereane r a¡tply io all

Kalele Kai ovyners.

Aíier ihe Rosic Agreemerii, Rosic sord ihe property, the Arier, and the

boat mooring in iis modified condiiion to Yoshikaiiya in Novem ber 2a1O.1z

on Augusi 2s, 2011, ihe Associaiion ,,unanimousry 
approved to

grandfather ihe exísting 4 boais rryhich do not meet the 23, rule, Should the

owner sell his/her boai or home, ihe dock will need to go back io its original

configuration at the expense of ihe owner,' 14 (ihe "2o11Board Vote,,).

on september 9,2011, rke and Angera Hung (,,Hungs,,), vyho vyere in

ihe process oí seiling their iownhome and modífied boat moorings,

demanded medíation and arbitration asking for a decraratory o¡-der

ciisallorrying ihe Associaiion's reiraction of ihe sale of modífied boat moorings

10See Augusi2S,zaag,Tenth Amendment of ihe Declaration, yoshikawa Exh¡b¡t 74.
11 ld' ({D-6 (a) when a modifíed boat rnooring has one of more fínger piers aitached in aparallel orientation to the comrncn wralkway, upon the sale of the modiiied boai mooring,the new owner wíll have up io iwelve (12) months írom the transfer date io docl¡ a boei inthe mooring.")(emphasis added)

12 See Augusi 27,2009, Dock and Boat Rules, yoshikawa Exhibit 73.
13 See Novem ber L,2010, Apartment Deed (with Boat Moorings), yoshikawa Exhibit g3.
1a See Augusizs, z0Lt, Regurar Meeiing Minutes, yoshikawa Exhibit 91.

5



ariö ch¿ll=nging 'ihe íissocía'tiúít's au-ihariiir tc 
=sseEs baat_tnrsoririE ti,ro;rs

far repairs ia ba¿t docks end, vtalkt¡vays.15

O¡r Fei:ruary 1,z}i2. this Ai-bitratoi- grantec ihe Hung's nioiion for a

ciecfa¡-aioV ora'er, vvhich prohibíted the Associaiions restriction of seilíng

modiÍied boat mooi'ings and oeferred i'ulii'ig on ihe fairness of ihe

Assocíaiion's assessmenis io boai docks and vrialkways uniif a iull

evideniiary heai-ing clarifying whai poriíons of the marina constiiutes

common elements versus limiied common elemenis.l6

on Augusi 2s, za1B, yoshikavya received a leiier íi-om ihe

Assocíaiion's menagemeni compani/ claiming thai the Ariel vyas in viotaiion

of the Declarations' 23-fooi rule.17

On October 28,2A13, the Rola ar¡'ived and was moored in yoshikavya's

side{ie slip.

On November 4,2013, Yoshikarn¡a regisiered ihe Rola wi¡r ihe Hawaii

Kai Marina Associaiion. 1B

1s See September g,2AL1, Letter to the Board of Directors and Alan Takumi, Accouni Executive
for Certifíed Management Har¡aiiírom Hungs, yoshikavua Exhib¡i -06.
16 See Febru ary 2,20!2, Hung Order, yoshikawa Exhibii 109.
i7 See August23,201,3, Takumi Leiter to yoshikawa, yoshikawa Exhibit 129.
18 See November 4,2A13 Hawaii Kai Marina Vessel Registraiion, yoshikar,va Exhibit 136.
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Cn i'Jcvsmber 6, 2Û13, Yeshilí-¿wa i"egistered ilt= ?.aía with äaíeie

Kai.1e

E a a :- F,tì a a r i n g Ã; s s essræer f*q

Aíso at issue in this proceeding is the Assocíaiion's ciecision to

i-enovate ihe docks in oi-der to a¡:ply for Liabiliiy !nsurance for ihe í{atele Kai

IVÍarína's docks.2o

ln early 2011, the Board contacted the original designer and

manuíaciurer of Kalele Kei's boai docks, Bellingham ÍViarine (,,Bellingham,,),

regarding ihe mainienance and ihe current condíiion of the Associaiion's

marina. Thereafter, Bellingham conducted a site inspeciion oíihe boai docks

to assess needed repaírs.

on April B, 2011, Berfingham Marine provided a ',Maínienance and

Rehabiliiation" reporÌ atong rviih an estimaie io perform the renovation

work.21

The Board also retained Glenn E. Ivliyasaio (,,r\liyasato") of MKE

Associates to review Bellingham's proposal. Miyasaio concurred with

Bellingham with respeci io the marina's severely deierioraied condition,

1s see November 6, 2013 yoshikawa's Boat Regisiration, yoshikawa Exhibit 137.
20 see June 25, 2011 Email írom Tracy wong to Bryan Liu, Association Exhibii 525.
2L see April 8, 201-L Kalele l(ai Marina Maintenance and Rehabilitaiion, Association Exhibii 523

7



fiâeCI far ¿t cútrÇêhënsrve renoveiicîr iarher ihc.n piece;ireal r=,.,eirl, z,äô.

utilizatian oí Bef lingham forthe work.z2

On Autgust 12, 2011, Ceriified seni Kalele Kaí o\r/ners a lener iiileci

"Boat Dock Upo'ate" and enclosed fvriiyasaio's repan for ¡-eview.23 The leiier

furiher rioiiíied ihe ovvners ihat ihe enclosed repoti woulo be cliscussed ai

the August 25,2A11, Board hf eeting.2a

On August25,2011, ihe Board unanimously voted io proceed vyiih ihe

renovaiions proposed by Bellingham (ihe "Boat Dock Resolution',), which

we¡'e to be paid by the boai-mooring owners according to ihe number cf boai

docks owned.25

Yoshíkawa, however, novy quesiions ihe Board,s auihority and

reasoning in passing ihe Boat Dock P..esoluiion, as well as ihe proporlion of

assessments chai'ged to boat-mooring owners, which they coniend are

common-area elemenis ihat shoufd be paid for by all ovyners equally.

22 see Aprill-2,2011Leiterfrom Certified Hawaiito Kalele Kaiowners, Associaiion Exhibít52g
23 ld

24 ld

2s See August25,2aL1, Board Meeting Minuies and Boai Dock Resolution, Association Exhibii

a

531



tr-, r-r=f'fG",..ii;,Ê & Aiíi:AF.DLir¿ ÞË€'Ire.iv/1u

Tke 23' Fccr EoaÉ i-enqÉË'¡ ReeÊricÉñ r,;-l

Yoshikavva asks ihe Arbitraior io issue an aweíd perrliitîng ihe Rola io

i-emaín mcored ai Kafele K.ai and io find iha-i the 23-foot limitation does noi

apply io ihe Rola or to Yoslrikewa's side-tie mooring for Yoshikawa ûi- any

subsequent purchaser.

To begin, Yoshikawa argues ihat ilre purpose behind the 23-foot

linritation is io keep boats moored at Kalele Kai írom proiruding pasi the

Associaiion's 30-foot easement inio ihe Havyaii Kai l\fiarina. This conteniion,

though noi explicít wíihin the Kalele Kai Declaration or other documents, vyas

supported by wiiness testimony throughoui the arbiiraiion proceeding.

Fo¡'example, current Board Presideni Brad Oakes ("Oakes"), who is

seeking to enfoi-ce ihe Declaration's resiriction on behalf of ihe Board,

iesiífied that he believed the purpose of the 23-foot limitation "is obviously

you can only put 23 feet with the easement and stick out 30 íeet."26

Yoshikawa therefore asseñs ihai since his boat is side-iied wiihin a 69-foot

mooring area, and does not exiend oui more than 30 feet, he upholds the

original inieni behind this limiiaiion.

26 See Arbiiration Transcript at !64-L65



Tri= !,=saci¿,iiart a,gues ihat ciespi'le the arigirtz,l i¡-¡tei:t,'ihe Deciai-etic¡-r

Ðrovicies, unambiguously, ihet, "[-ijhe boat n'iooi'Íi-rg shall be resiric,ied io use

by boais no lergei'than iv'¡ent,v-ihree {23) feet iri lerrgth¡z7

ilavr¡aii Law and ihe Declare.tian each impose a "comp[.v siricily"

obligation on condomirrium ovúners, or rís[< being suf:jeci io cii¡il obligations

including injunctirre relief.28 in this case, ít is undisputed that yoshikawa's 6g-

fooi side{ie mooring does not sirictly comply r,vith plain language of the

Declaration

The Association also argues the Hawaií Supreme Couri has adopted

ihe "iake a chance" doctrine," recognized within sandstrom v. Larson, which

acknowfedges ihai a mandatory injunciion is appropríaie where a pariy

violates a resirictive covenani oí which he is a\¡/are, ii-i'especiive of wheiher

ihe ovvner mistakenly relies on incorrect advice from a professio nal.zs Under

this docirine, ít is also unnecessary io consider ihe relative hardship beiween

the pariies, which lowers the iypical burden for a mandaiory injunciion.

ln Sandsfrom, Cyril and tVlarjorie Larsen lived ín the Kaneohe Heighis

subdivisíon in Kaneohe, Ciiy and Couniy of Honolulu. Each of the original

27 See June 1-, 1993, Declaration oíCPR oíKalele Kai, Associaiion Exhíbii503 at KK002093
28 ld. at KK 002105; See Haw. Rev. Star. 951aB-112 {c);
2e 5ee Sandstrom v. Larsen,59 Harv. 491, (Har,,u. 197g)
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thii-iy ic¡s in thís subdit¡ísion, incfudíng tire íarseis, was subjec¡ ic il-re

ûeclaretion oí Restriciive Concliiions. 30

îhe Declaraiion expressry i-esiriciecr ihe heighis oí honres io ress than

two siories

1. l{o roi shail be used e,xcept íor resíoeniiar purposes. rdo
buirding (other than the exisiing dwerfíng ori Lot zb¡ sriatt ,:eerecied, aliered, placed or perrniited to remain on any lotoiher than one deiached síngle-famify dwelling not to exóeed
one and one-half stories in heiglrt and a privatã grrug"-ioi not
more ihan ivyo cars."31

Additionar rots \4/ere rate¡' subdivided ancJ sofd by the souzas, the

original ovtinsrs of ihe land encompassing the subdivisíon, and vyere not

subjected to the one and one-harf story heighi restriction.

After a fíre pariially desti-oyed iheír home, the Larsens hired an

architeci and proceeded to have iheir home rebuilt as a two-story sii-ucture,

in violaiion of ihe Decleration for their neighborhood.32 The Larsens argued

that ihe restriciive height covenant had been abandoned as evidenced by

oiher two and ihree story struciures in the subdivision.33

3CI ld. at 492.

31td. at 492-494

32 td. at 493.

33 td. at 495.

LL



The iiawaii sr:pi-eine couri held, hov,;eveí, iha'i, "iijn ci.,:e;- to suppcii

a íinciing oi abandanmeí-it, i'i must be shoviin ihat Íhe lot ovuners of the

subdir¡ision acquiesced in sr-tbs'iantiai and general vio[ations of ihe cor.rs¡i2r¡

wiihin the ¡'esiricted area."34 The Cou¡^i explained ihat oihei'ir¡yo and ihree

siory hornes did noi defeai the purpose of ihe covenant. I'vhich is io proieci

the vievv and privacy of other homeovyners in Kaneohe Heighis.3s The Cou¡-i

further siaied, " ihe presence of these íew multi-story homes does not, in our

opiníon, constiiute such a'subsiantial arrd general'acquiescence on the part

of the loi owners in the subclivision as io suppori a findíng of abandonmeni."3ô

The Coui-i vveni on to hold thai ihe Larsens had actual and consiruciive

knowledge oí ihe resiriciive covenant ai ihe iíme ihey purchased iheir home,

and proceeded io construct a two-siory siructure in violaiion of the covenani

"ai their ovvn risk."37

The court was noi persuaded by ihe Larsen's argument thai they

"relied on ihe advice oí their archiiect"38 statíng ihai such reliance does not

34 ¡d. at 497.

3s ld. at 497.

35|d. at 49i-498.

37 td. at 5oo.

s8 ld. at 5oo.
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coní€i iîfrTrilrii-tti 'i¡a:n r.h= iíghis ci l-roi-neû',,vfisrs 'ic seek zn eq,:izz.bie remeci;

such es atT injunciicn.3e

The Sandstrom case, hovr¡ei¡er, is cÍisiiliguishable fi'om :his case ior

seveial reasorrs and the A.ssociation's relíance is mispl¿cea.

Fírsi, unlike sandsirant, vvhere no approval for tvuo-sioi-\i homes iryas

ever gï-anted and ihe Declaraiion expressfy prohibited ivuo-stoi-y homes, .ihe

Kalele Kai Association allowed owners to keep boais in excess of 23 feet for

ai leasi a decacie and also entered the Rosic Agreemeni and ihe Dock and

Boai Rules, which coniemplaied boats in excess of 23 feet by allowing

o\¡/ners to modify their moorings.

second, unlike the Larsens in sandsirom, yoshikawa was not in

violaiion of the purpose behind ihe boat-length resiriction found in ihe

Declaration. lnstead, Yoshíkawa's boai was always side-iied vyíihin iheir 6g-

fooi slip and never extended past Kalete Kai's 30-foot easement. And while

some argumeni during Arbiiration was made ihai ihe Yoshikawa's boat

impacted views for other homeowners, views are expressly disclaimed as a

protected right in the Declaration.a0

3e td. at 5oo.

ao see Declaraiion of Condomínium Properiy, Yoshikarva Exhibit 15; Arbitration Tesiimony ai
229-234; June 1-3, Kalele Kurrents, A.ssociation Exh¡bit 562.
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Tiiirci. ai ii-r: lirr'¡e Ycshtk:av'.ia puichasea thei¡'propeiy, ihe É,ssacia:io:t

hací ailcwed re¡:eeted "viclations" of ihe Declai-a'iion's 23-íaot limii by

allowing larger boats io be kepi ai Kalele Kai [\Íai'ina.

Vi/hife ihe Associaiion ai'EUes ít ner¡er expressly approved GVL¡fiê[s to

keep boais [arger than 23 íeei, ihis ai'gument is ciisiirgenuous Eiven ihe

Association's epp¡-oval of nrooi'ings io accommocaie larEer boais. Over a

period of ai least ten years, the Association did not object once to any boai

over 23 íeei, which vvere being coniinuously mooreC in the Kalele Kai ma¡'ina.

Ai'bitration tesiimony also reveals thai ihese boais iook Board

Members and oiher homeowners on cruises,al pariicipaied in dock social

events and parades,a2 and were feaiured wiihin ihe Kalele Kurrents

nevysleiie¡'s.43 For example, ihe April 2006 Kalele Kui-rents newsleiter

explains how homeowners can buy and modify boat docks:aa

The Kalele Kai boai docks are 23 feei fong.

4lArbitraiion Transcript at 38.

42Arbitration Transcript at 44; Septe mber 2002, Kalele Kurrents, Yoshikawa Exhibit 44; Ociober
2002, Kalele Kurrents, Yoshikawa Exhibit 45; Novemb er 20A2, Kalele Kurrents, Yoshil<awa

Exhibit 46; Honolulu Star-Bulletin Hawaíi News, Yoshikawa Exhibit 47

nt May 2002, Kalele Kurrents, Yoshikawa Exhibit 38; Septemb er 2A02, Kalele Kurrents,

Yoshikawa Exhibit 44; October 2002, Kalele Kurrenis, Yoshikawa Exhibit 45; July 2003, Kalele

Kurrents, Yoshikav¿a Exhibit 49; September 2003, Kalele Kurrents, Yoshil<awa Exhibit 50; June

2004, Kalele Kurrents, Yoshikawa Exhibii 54;

aa See April 2006, Kalele Kurrents, Yoshikawa Exhibit 59.
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ii an ow¡re¡-has aiiaai ihai ís ioo io;ig to fii inio e sinEie siip, ihe
piers ceir be moveci io accotnmociaie a larger boar paralle I io the
^L^-^Þr tuts.

Currenily there are i7 baaí docks available to owners oí Kalele
Kai tc Fui-chase. Some ciocks are for single siips aird some
groups of docks czrt ð.ccamnroclate larger vessels.

Thus, tiie Kalele Kai's ov/n ¡-ìevrsletier acknowïedges boais fai-ger than 23

feei are allowed and even expfains l'rovv io rnodify pierc io accommodaie

larger boais.

While ihe Associaiion argues there are no board minutes suppoiting

ihe appror¿al of modifications of ihe piers and ihai ihe Declaration is the

conirolling docurneni for ovrlners to abide, this argument ignoi-es the

Association's acquiescence in "subsiantial and general violaiions" of the

Declaraiion's 23-fooi limit. For example, while it is apparenily irue ihe Board

never aliered the Declaraiion, ihe Board's express and implied approval of

larger boais ís readilSt apparent by ilre Board's execution oí the Rosic

Agreement, ihe 2009 Dock and Boai Rules wiihin the Tenth Amendmeni,

and the long-sianding and well-documenied hisiory of ihe Association not

enforcing ihe Declaration.

Unlike the Larsens in Sandsirom, Yoshikawa relied on much more ihan

ihe advice of one ageni because Yoshikawa purchased his property, ihe

Ariel, and modified moorings knowírrg ihai he had approval under ihe Rosic

i5



,L,greenten'r, rn¡iiich recoEnizec F.osic's aniiiti; io ti.ai-tsfe¡. ihe prcp=rt.ut to e

subsequen't pui'chaser vvith righis io e larger boai and pei-;i-rittec the

subsequent ovvnei'to "harbor a boai in ihe baai ciock oi- eise the Boa¡-d r¡av

rec¡uire the area io be i'econíígured."45

Furil-rer, for seven years leadíng up io the Rosic Agreemen.i. F.osic's

boat, the Ariel, had been moored at Kaleie Kai and hacl never been ciied foi-

víolaiing ihe Declaration's 23-íoot boai resii-iciion.as The Íirst time Íhe Aríel

i'eceived a violaiiorl \rúas on Augusi zB, 2a13, by which point tire boai had

been moorecl in iis side-tie slip for over eleven years.aT

Z$XX Esard Vote

Ïhe Board's aitempt to negaie Yoshikawa's rights through the 201i

Board Voie is also unavailing. aB

While ihe 2011 Board Voie purpoÉs to "grandíaiher" four boais vi¡hile

requiríng moorings to be returned to iheír originat posiiion upon sale of ihe

as See June 9, 2009, Rosic Agreement, yoshikawa Exhibit 71.
a6 See Aprilt7,2002, Regisiration of theArielwiih HawaiiKai h4arina, yoshil<awa Exhibii3T;
June 9, 2009, Rosic Agreement, yoshikawa Exhibit 71.

a7 See August 23,20!3, Takumi Letter to Yoshikawa re: Notice of Violaiion, yoshikawa Exhibit
129.

a8 See August 25,2a11, Board Minuies, Yoshikawa Exhibit 9L ("The board unanimously
approved to grandfaiher the existing 4 boats which do not meei the 23' rule.should the orvner
sell his/her boat or home, the dock will need to go back to its origínal configuraiion at ihe
expense of the owner.")

1_6



boa'is, ihis ai-gui-nenihas alrea+'¡ bz=n i'ejeci=ci ín r-luiig foi'e>listii-¡g ownGis

wl-io purchased and relieci upûn the Associaiions history oí aliowing largei-

boais in ccnt¡'aciiction io ihe ûeclareäon.

This resuh' is particularly justífied h=re beceuse Yoshikarrya's i-iEl^ris

vvere coníerred to him uncler ihe Rosic agi--âemenr', r¡r¡hích expi-esslyr a¡ovi¡ed

Rosic to ii'ansíer ihe properiyr i6 a subsequent pui-clraser and aur.horized ihe

subsequeni owner to moor a boai in excess oí 23 feei. Impodanily, uncjer

ihe Rosic Agreemeni, the subsequeni purchaser was noi limiied to mooring

ihe Arief , bui uras insiead ailowed io moor any boat so fong as ihe mooring

was uiilízed vriithin a 12-month period.

Thus, the Arbiiraior finds that the Board has no authoriiy io alier its

cc'mmitments founcj within ihe Rosic Agreement as they relaie io

Yoshíkawa's propeñy.

Furiher, as in llung, ihe Arbiirator notes ihat the ZOll Board Vote to

grandfaiher only exisiing boais would be a signiíicani change in the

Associaiion's policy and contradicts ihe Dock and Boat Rules incorporated

by the Board's Tenih Amendmeni ior existing owners.

Thus, the Arbiiraior finds ihat the 2011 Board voie cannoi restrict

Yoshikavr¡a's right to self hís boat moorings in a modified condiiion since he

77



."íúas z pie-exisiinE home zrtci bcai incc;-ing ûwner ãr¡rj pui"chased l^iis

p,operiy ancr i'iEhis beíore the 2t11 Boei'a voie

As such, ihe Ai-biii'ator aenies the Associaiicn's requesi for a

manda'iory injunciioi-r ãñd ihereby pei'mits ihe Rola io remai¡r räoorecj ai

Kalele Kai

The Arbitraior notes, how'ever, ihai the 2011 Board Voie may be

applied to homeovyners who purchase e propeñy vuiih moclified boat

moorings afier the 2A11 Board Vote. For example, ihe subsequent purchaser

of Yoshikawa's propeüy may purchase the exisiing boai moorings in a

modiíied condiiion, hor¡rever, he does so with ihe undersianding ihat should

ihis subsequeni purchaser seil his boat or home, ihe docks vyould have to go

back to their original configuraiion unless he or she obiains Board appi'oval

Boat Dock Re¡'¡ovations a¡'¡d Assess¡'ç'¡enÉs

Ðecision io Renovate

Yoshikawa also questions ihe Associaiion's decision to renovaie ihe

Kafele Kai Marina docks. Specifically, Yoshika\rya argues tlrat the Associaiion

eniered inio a no-bid contraci with Bellingham Marine to repair limited

common elements that are already in safe condition. Yoshikawa contends

the Declaration only confers authoriiy io arrange for maintenance and repair

1-8



v/iie ir '¿n "a't'!iÌ=i'ízüs i;a in;tini¿in ertc{ar repair ih= ircat ii-rcc,¡iirg in gccci. saie

ena cleart conciiiíon. "ae

Yoshikawa asse i'¿s that the deíiäiiion cí e boat iirooi'ing is .ihe space in

the vvaier where ihe boai is kept, vvhich is admíiÉedly a lími-ted coffiiïon

efemeni.s0 To ihe carft.rary, ihe boai docks, inclucling ihe finger piei-s, ihe part

oÍ tiie marina thai r¡,¡as renovated ancl ior which yoshikawâ vriãs assesseci,

are coinmon efements

The Declaraiion defines common elemenis as foilows:

1 ommon ments. One Freehold esiate is hereby designaieC
ín all of ihe remaining porlions and appuftenances ofthe projeci
(hereinafier referred io as the common e emenis"), including

¡¡

specíficalfy, but noi limiied to
(c)All walkways, incrudíng the boai mooríng warkways, and

Ínterior roadways locaied upon the Land.',51

Yoshikawa argues that ihe common element boat docks and fi¡ger

piers clid noi require repair and, thereíore, his assessment vyas improper.

The Associaiion ai'gues that the proposed Dock and Boat Rules, which

ai-e incorporated by ihe Tenth Amencjment defines the FÍnger píers and

ae see.lune 1,1993 Declaration of condominium property, yoshikawa Exhibii L5.
s0 see Yoshikawa closing Brief ai Lg; Arbiiration Transcripi at 3g-3g.
s! see June L, 1g93 Declaratíon of condominium propefty, yoshil<awa Exhibit 15.
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triangíes as íi¡-ni'iec cCIífiffion eiei..r¡en'¡-e anci s,¡leirl ihe respcnsiliiiiiir lf ti-re

boai-inoo ríi-i g ovtrnei-s.

Specifically, the Pi-oposed Dock ano Boei F.:ules siaie:

D-B Fínger Piers & suppori rriangles maintenai-ice ancl
replacemeni oí íinger piers and suppori triangles is ihe
responsibílity of boat mooring owners. lf proper mainieriance is
not perfornred by ihe owner, the Associaiion has the righi io
periorm ihe mainienance and assess the ov'¡ner íoi' all costs
incurred io períorm such mainienairce.

The Association claíms ihai ihe marina had noi been renor¡ated since

íi had been consii'ucied 20 )¡êars prioi'.s2 Oakes testified ihai owners had

been asking, "fwjho ís going to fix this, virhai's ihe cosi, hov,¡ do we go aboui

ii and gei it done. Thai is what staded the whole process."s3

Bellingham ltfiarine ís a repuiabfe contractor and made specific

renovaiion recommendaiions, consistent wiih iis findings, repod and

annotated phoios.sa

The Board also requested a second opinion from Glenn Miyasato of

MKE Associaies who concurred wiih Bellingham with respeci io the

s2 Arbiiration Transcript at 7 26-727

s3 Id.730.
sa See April8,2011, Kalele Kaitl4arina Maintenance & Rehabilitation Report, Association Exhibit
523
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r'=nwãíiÛîts ãTti recon-¡iäâ¡-¡cieci tiie Ealiirrghaiir i',ft¿rirte ta c?i'i! aut ihe

i'epai;-s.55 ii4iyasato also ¡'ecoinmended ihai ihe Board. ar¡oicl a piecerrieal

appraach io repairs ¿.nd neirtienance because "the piers ana r¡.¿aikuyays are

ccnnec'ied iogethertc aci as cne iniegi'ai floaiing eíeineni and w'ill requii-e a

ri'rore extensir¡e surrley aí all corrponenis to cieieri¡ine 'iheir cu¡-rent integriiy

and need íor replacemeitt." 56

Tlre Association staies ihai it thereaiier reasonably relíed on

Bellingham's iiemized conrpuiaiion of the renovation cost for the boat

nrooi'ings (limited common elemenis) in ihe amount of the $gS, 400, a¡rd the

mar¡na common elements, in the amouni of $1G9, 300. The Board ihen

provicied notice to the owners about ihe plan to renovate.sT

The Arbitraior íinds that Board acted within its discretion to hire

Bellingham [4arine io perform mainienance and repairs to the docks and

íinger piers.

ss See Augu si. I0, 201!, Leiter from Glenn Miyasato, Associaiion Exh¡bit 5Zg,

s6 td. at t(Koooogz.

s7 See June 23, 2011, Flyer re: Board Meeting to discuss renovation project, Associaiion Exhibit
524; June 201L, Kalele Kurrenis, Association Exhibit 524; June L8,203-3-, Owners' Forum Flyer,
Associaiion Exhibit 527; Augusi 12,201-!, Memo to Owners and aitached letter írom Glenn
Míyasato, Association Exhib¡t 528.



Ycsitike,¡¿z was giire;-¡ noiice ãîci sâi,¡eir Cairs ic e.i::her ccrnpi¡i cr

challenge ihe assessnienis.5e Yoshikawa faiíec io i-es¡rcrrci wiiiiin thai tirn=

pei-iod ancl ihei-eío;'e is respcnsible foi'ihe assessiäents foi'the vr¡ûik fo the

i'inger piei-s thaí are cui'renilii in ihe mai-ina.

Ïhe Arbitra.tar finds, hou¿ever, ihat Ycshika'uva vvas uní¿tiily assessed

foi' repairs to ihe two r'inger piers thai vvere removed irir Rosic in zt01 and

2402. Since Yoshikavr¡a is the ovvner of these piers, he is responsibte for their

repaìr and mainienance and ail cosis associated io reconíiguring ihe píers if

ever e)(ecuted.

Yoshikawa furiher contends thai ihe Association acied nraliciously arrd

should not only should he not be liable íor the assessments, but also an

award of puniiive damages.

The Arbitratoi- finds ihat Yoshikawa has noi presentecl evidence iliai

rises to ihe fer,¡el of malicious inient and warraniing a finding of punitive

damages.

IT IS THEREFORE ORDERED:

1. Based on the ioiality of ihe record beíore ihe Arbiirator, ihe Arbiirator

denies the Associaiions request for a hlandatory lnjunciÍon.

ss see August 26, )911, N4emo from Ceñified to owners re: Boai Dock Update, Associaiion
Exhibit 530

22



Tite 23-íaoi iírniia'iiari dr:es nat ap¡si¡ tc.ihe F.cia ciue to the i-igiits

gra.nted Yoshikav'le as a subsec¡r;ent i:iui-círase¡- in ih= Êosic

Agi'eenrent- ïhei'efcre, 'ihe Rora is permítted to re¡-naín mooi.eci at

Kaíele Kai

3' The Soard fiiãy apíil,v ilte2t'i1 Board Vote io subsequent hoi-neo\¡/fiers

who purchased afier ihe zail Board vo.ie, bui noi io pi-e-exisiing

homeovyners such as yoshikariya.

4' The Board acted wiilrÍn its discretion to hire Beilingham l,la¡-ine to

pei-iorm mainienance and repaírs to ihe docks and íinger piers.

5' The Board properry assessed boai-mooríng owners íor maíntenance

and repairs io the finger piers, but yoshikavva was unfaii-ry assessed

foi'two piers that have been removed f¡-om ihe r\4arína.

6. The Board shall refund yoshikavr¡a in the amount of $4,000 ($2,000 per

pier) íor ihis assessmeni.

7' since Yoshikawa ís the owner oí ihese piers, he is responsíble for their

repair and mainienance and all cosis associaied in reconíiguring ihe
piers if and when the piers are reiurned;

B' The Arbiirator fincjs that yoshíkawa has noi presented evidence io

suppori his craim for genei-ar damages nor has he presenied evídence
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that ¡"ises io ihe ler-i3l s; inalicioirs inte;i'i enci werrai-:ríng a firicírtg af
pi-lnitive daniaEes.

9. Yoshikauva is deie¡-mined io be the preirairing pai-iy. yosh¡.;ar,r¡a,s

counsel shall surbmi'i a peiition for an au¡arcj of íees a¡rd cosis io
cpposíng counsel and the Arbiti'aior iogether v;iih ail supporiing

documeniation and evioence of pairmeni on or bei,ore December 22,
2014' Eilling Invoices may be redacted as necessa¡-y. counsel íor the

AoAo shalr submit any response on or beiore January 5, 201s.

Thereafier, the Arbítrator shall issue the Final Avyard oí Arbiii-ator.

10' The fees foi' the remuneraiíon oí ihe Arbitrator shall be borne

equally by ihe parties.

11. The Arbitraior reiains jurisdictíon over the pariies, pu.suani io
Haw. Rev. stai. s65gA-21, io review and address the craim for
aiiorneys' fees and costs. fn all oiher respects ihís Arbiirator,s partiaf

FinalAward is in full and fínal deierminaiion of ihe íssues submiiied for

determination in ihis arbitration proceeding.

DATED: Honotulu. Hawaii /2 -/ L 4l

ITH W. HUNTER

24
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CITY AND COLINTY OF HONOLULU J

SS

--^ --jr ttns j-z{/¡"t 2t ?æ"* ha ,2Lt4,before me persona rlv appeared,K¡ITg
HLn{TE'R to me know'n to be the petsot d"r.tibed in ánd i¡,ho executed the-foiegoing instirment
and acknor.r'ledged to me that he executed the same as his free act and deed.

WITT{ESS m.,'- hand and official seal.

l)-- 6ß
ilo*^Printed:

.NT

otary Public, State of Harvaii
My Commission Expiles:

".:+;: 2I
/at-,',i"'1,hl¡tz:"
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STATE OF IfAWAII
SS

CITY AND COLTNTY OF HONOLULU )

On this l1ú day of February,z}ll,before me personally appeared Keith W
Hunter, to me known to be the person described in and who executed the foregoing instrument
and acknowledged that he executed the same as his free act and deed.

)

1.

t rt¡ ¡l *Name: T. Tomimbang
Notary Public, State of Hawaii

My Commission Expires: March 10,

Doc. Description ârcI hnf*r**
YV,IWþrtt].r,,r

NOTARY CERTIFICATION

tr t6

oI
\t¡

Date

Name: Ffuu Circuitn-t, -|
Doc. Date n #Pages



Ba agreement of the parties set forfh below, Dispute Prevention & Resolution, Inc. (DpR/ Keith
Hunter have agreed to conduct an arbitration proceeding pusuant to HRS $514È-tOj of tne
malters in conhoversy behveen the parties. Keith Hunter has agreed to serve in the capaciry of a
neutral and unbiased A¡bitrator and will provide arbitrafion se¡vices fo the parties on an impartial
basis. It is understood as a neutral the A¡biû'ator will not act as aftorney or advocate for any
parry' The parties, DPR, and Keith Hunter agree to follow and abide by the DpR Arbitration
Rules, Procedures & Protocols, as established by DpR and by HRS 565gA.

Unless the parties' agreement provides otherwise, the Arbitrator shall determine all issues
submjtted to arbitration by the parties and may grant any and all remedies that the A¡bitrator
determines to be just and appropriate under the law. In the Award of Arbitrator, the Arbihato¡
shall issue a deter¡nination on the issue of all arbirration-related fees a¡d cósts, including:
Arbituator's compensation and expenses; DPR's fees and expenses; and, if provided for in th-e
parties' agreement, the Submission to Arbitration, or applicable laws or statutes, altorney's fees
and costs.

AGREÐMENT TÛ P,A.RTICtrPATE IN ARBTT'RATION

RE: 13-0496-A: Arbitration of:
Hitoshi Yoshikawa v. Association of Owners of Kalele Kai

The DPR/A¡bitrator fee is $350.00/hour, plus GET, plus any out of pocket expenses. Initially
the parties are responsible for the DPR/A¡bitrator's fees and out ofpoìket .*p*or", on an equal
basis' DPR shall collect initial deposits from the parties in advance for the istimated fees än¿
expenses to be incur¡ed in this matter. DPR may also a) collect additional deposits from the
parlies as necessary throughout the proceeding, and/or b) issue a final invoice aithe conclusio¡r
of the matter for any outsta:rding balance owed to DPR. DPR will issue a refund to the parties at
the couclusion ofthe matte¡ for any deposits not expended during the cou¡se ofthe procåeding.

This documetrt may be signed in counte¡parts,

Association of Orvners of Kalele Kai

Hitoshi Yoshikawa
Date: 7,/ F r/ 2o l/

Its:
Date:

Dispute Prevention & Resolution, Iuc

Ortru-tç ta,^t4k4
Ils: C.*r,Sû NLô.Jta.qe'r,

Date: 1f (t ¿¿ot+'J
. Hunter, A¡bitrator

1¿ rr leor+



A GRE ÐMÐHT TT PARTICTF.ATE [ÏY,{RJßITRATEON

RE: 13-û496-Á: Arhitration of:
Elitoshi yoshikawa v. Association of CIwners of Kalele Kai

By agreement of the parties set forih below, Dispute Prevention & Resolution, Inc. (DpR)/ KeithI{unter have agreed to conducf an arbitraiion pror*"aittfpr"rrmt to HRS $5148-162 of thematters in conhoversy between the parties. Keiih Hunær ñas agreed to selve i" ur. .au.ity of aneutral and unbiased Arbitrator and r.viil provide arbitration ,"-"i"", to fhe parties on an impartialbasis' It is unde¡sfood as a neufrai the Arbitrator r,vill noiact-as attorney or advocate for anypatty' The parlies, DPR, ancl Keith Hunter agree ro follow and abide by the DpR ArbitrationRules, Procedrres & protocors, as estabrishea ul nrn unã ry nns gossa.

unless the pafies' âg¡eernent provides otherwise, the Arbitrator shall determine all issuessubmitted to arbit¡ation by the parties and may glant any 
""ã 

ãrr remetfies that rhe A¡birratordetetmines to be just and appropriate unde¡ tne law. lo tÁ" À*otd of Arbitrator, the A'bitratorshall issue a determjnation on the issue of all arbitration-relatecl fees urd costs, inclucling:Arbitrator's compensation ancT expenses; DPR's e.r o"J 
"*f*Ã"r; *a, if provided for in theparLies' agreement, tlte submission to Arbitration, or appticuut" laws o. statutes, attorney's feesand costs.

The DPR/Arbitrator fee.is^$350.00/hour, plus GET, plus any orLt of poclcet expenses, Initiallythe parties are responsible fo¡ the DPR/Atbiftator's t"". *a1.rt ãrpocket expenses 
"" #d#basis' DPR shall collect-initial deposits from the parties in u¿u*"" for the estimatecl fees a¡dexpenses to be incurred in this matter' DP.R may also a) collect additional deposirs f¡om thepartiés as necessary th.roughott the proceeding, ,,narn, ü) ír.*-; firal invoice at the conclusionof the matter for any o*tstanding balance o*ã to DpR. bpR wili iss'e u r"r*J toìrre-parties atthe conclusion of the matter for any deposits not expended during the course of t6e proceeding,

This docurnent may be signed in counterparts.

Llitoshi Yoshikawa
Date:

l)ispute Preventio¡r & Resolutiorr. Inc.

Its:
I)ate:

Association of Ow¡ers of Kalele Kai

By ,L LL.¿z/¿.-.", ,,/1.;.:;!:'" -
'7 Z t¡tt-/

Its:
Date:

By

Keith
Date:

W. Hunter, Arbitrator



IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAV/AII

ASSOCIATION OF OWNERS
OF KALELE KAI,

Civil No. 1 5-1-0102-01 KTN

Plaintiff, NOTICE OF HEARING MOTION AND
CERTIFICATE OF SERVICE

VS

HITOSHI YOSHIKAWA
DOE DEFENDANTS 1-10,

Defendants.

NOTICE OF HEARING OTION

To

CHzuSTOPHER SHEA GOODWIN, ESQ
THOMAS D. SANDS, ESQ.
Christopher Shea Goodwin, AAL LLLC
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 1640
Honolulu, Hawaii 96813

JOHN D. ZN,EWSKI, ESQ.
JANA M. NARUSE, ESQ.
Case Lombardi &, Pettit
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 2600
Honolulu, Hawaii 96813

Attorneys for Plaintiff
ASSOCIATION OF OWNERS OF KALELE KAI,

NOTICE IS HEREBY GIVEN that the foregoing DEFENDANT HITOSHI

YOSHIKAWA'S MOTION FOR AN ORDER CONFIRMING THE AWARD OF ATTORNEYS'

FEES AND COSTS CONTAINED IN THE FINAL ATT/ARD OF THE AKBITRATOR, DATED

FEBRUARY ]2, 20]5, INCORPORATING THE ARBITRATOR'S PARTUL FINAL AWARD,

)
)
)
)
)
)
)
)
)
)
)
)

1



DATED DECEMBER ]2,20]4, IN DPR NO. ]3-0496-A AND FOR JUDGMENT IN

CONFORMITY THEREWITH shall come on for hearing before the Honorable Judge Karen T.

Nakasone of the above-entitled Court, in her courtroom at the First Circuit Court, l111 Alakea

St., Honolulu, Hawaii ua 1. oO $ .m., onA rt

-t

>l 2015, or

as soon thereafter as the motion may be heard.

CATE OF CE

The undersigned hereby certifies that a copy of the foregoing DEFENDANT HITOSHI

YOSHIKAWA'S MOTION FOR AN ORDER CONFIRMING THE AWARD OF ATTORNEYS'

FEES AND COSTS CONTAINED IN THE FINAL AWARD OF THE ARBITRATOR, DATED

FEBRUARY 12, 2O]5, INCORPORATING THE ARBITRATOR'S PARTIAL FINAL AI4/ARD,

DATED DECEMBER ]2, 2O]4, IN DPR NO. ]3-0496-A AND FOR JUDGMENT IN

CONFORMITY THEREWITH was duly served on the above-listed parties on the date shown

below at their respective addresses by hand delivery.

DATED: Kailua, Hawaii, March 10,2015

TERRANCE M. REVERE
LAUREN C. McDOWELL

Attorneys for Defendant
HITOSHI YOSHIKAWA




