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5198n (Exhibits - 5199n)
DECLARATION OF CONDOMINIUM PROPERTY REGIME
OF

KALELE KATX

WHEREAS, KAPALELE ASSOCIATES, a Hawaii limited
partnership, whose principal place of business and pust
office address is One Keahole Street, Unit 3110, Honolulu,
Hawaii 96825 (hereinafter referred to as the "Developer"),
is the lessee under that certain Lease No. 28587 dated
October 9, 1990, issued by The Trustees of the Estate of
Bernice Pauahi Bishop (hereinafter referred to as the
"Trustees') and recorded in the Bureau of Conveyances of the
State of Hawaii (hereinafter referred to as the "Bureau") as
Document No. 90-158696, as the same may be amended from time
to time (hereinafter referred to as the "Lease"), demising
that certain parcel of land situate at Maunalua, City and
County of Honolulu, Island of Oahu, State of Hawaii, more
particularly described in Exhibit "A" attached hereto and
incorporated herein by reference (hereinafter referred to as
the "Land"); and

WHEREAS, the Trustees have conveyed the Land to the
Developer, together with and subject to the Lease, pursuant
to Deed dated oy 2% y 1993, recorded in the Bureau as
Document No. G5 - &0 :




WHEREAS, it is the intent of the Developer that the
leasehold and fee estates owned by the Developer, which are
both hereinafter submitcted to the condominium property
regime, shall not merge and that the Lease shall remain in
existence until the first to occur of the following: (i) all
mortgages encumbering the Lease have been released and the
Developer has evidenced its intent to merge the leasehold
and fee estates by recording a Cancellation of Lease in the
Bureau, or (ii) the Lease has been fully cancelled and
surrendered as a result of the delivery of a partial
cancellation and surrender of the Lease as it relates ro
each and all of the condominium units created hereby; and

WHEREAS, the Developer intends to develop the Land
as a condominium project, (hereinafter referred to as the
"Project” ), &s more specifically described herein and in
accordance with plans incorporated herein by reference and
recorded in the Bureau as Condominium Map No. R ,
(hereinafter referred to as the '"Condominium Map");

NOW, THEREFORE, the Developer, in order to create a
condominium project to be known as "KALELE KAI", hereby
submits all of its right, title and interest in and to the
Lease, the Land and the improvements to be constructed on
the Land to the provisions of the Condominium Property Act,
Chapter 514A, Hawaii Revised Statutes, as amended,
(hereinafter referred ro as the "Act"), and does hereby
establish a condominium property regime with respect thereto
and in furtherance thereof makes the following declarations
as to divisions, limitations, restrictions, covenants, and
conditions, and declares and agrees that said property 1is
held and shall be held, conveyed, mortgaged, encumbered,
used, occupied and improved subject to the terms and
conditions of the declarations, restrictjons and conditions
set forth herein and in the Bylaws of the Association of
Owners of Kalele Kai (hereinafter referred to as the
"Bylaws™), as the same may from time to time be amended in
accordance with law and with this Declaration and the
Bylaws, which declarations, restrictions and conditions
shall constitute covenants running with the land and shall
be binding on and for the benefit of the parties hereto,
their respective successors and assigns and all subseguent
owners and lessees of all or any part of the Projecr and
their respective heirs, personal representatives, successSOrS
and assigns.

1. Name . The condominium property regime
established hereby shall be known as “"KALELE KAI".




2. Land Description. The land submitted to the
condominium property regime is described in Exhibit "A"
attached hereto and made a part hereof.

3. Description of Buildings. The Project shall
consist of three (3) buildings, each of which shall
contain six (6) floors (hereinafter referred to as
"Building 1", "Building 2", and "Building 3"), one (1)
building containing three (3) floors (hereinafter referred
to as the "Townhome Building") and one (1) recreational
facility building containing one (1) floor and a basement
(hereinafter referred to as the "Clubhouse™). Building 1,
Building 2, Building 3, and the Townhome Building are
hereinafrer sometimes referred to as the '"Residential
Buildings".

Building 1 is located on the southern boundary of
the Project and contains ninety-two (92) residential
condominium units. Building 2 is located on the western
boundary of the Project and contains fifty-seven (57)
residential condominium units. Building 3 is located on
the northern boundary of the Project and contains sixty
(60) residential condominium units. The Townhome Building
is located on the eastern boundary of the Project and
contains ten (10) residential condominium units. The
Residential Buildings and the condominium units contained
therein are described in more detail in Exhibit "B"
attached hereto and incorporated herein by reference. The
Residential Buildings will be constructed primarily of
reinforced concrete, metal roof, glass, wood, plaster,
tile and appropriate trim. No Residential Building or
condominium shall contain a basement.

The Clubhouse is located in the center of the
Project and contains a club house/lounge area which shall
include a kitchenette area (containing a8 refrigerator,
sink, bar sink and an icemaker), storage closets,
. manager's office, men's and women's toilet rooms, and
electrical room. The Clubhouse shall have a basement for
the storage of equipment, swimming pool pumps and
machinery. The Clubhouse shall be constructed primarily
of reinforced concrete, metal roof, glass, wood, plaster,
tile and appropriate trim. A free form swimming pool and
whirl pool spa are located adjascent to the Clubhouse.

4. Description of Condominium Units. The
Project shall consist of two hundred nineteen (219)
condominium units. The number of the condominium units
and their location, approximate area and other data are
more particularly described in Exhibit "B" attached hereto
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and made a part hereof. The condominium units are
constructed primarily of glass, wood, plaster, tile and
appropriate trim, and are designated on the Condominium
Map.

Each condominium unit is designated as a separate
freehold estate. The respective condominium units shall
not be deemed to include the undecorated or unfinished
surfaces of the perimeter walls or interior load bearing
walls, the floors and ceilings surrounding each
condominium unit or any pipes, wires, conduits or other
utility or service lines running through such condominium
unit which are utilized for or serve more than one (1)
condominium unit, the same being deemed common elements as
hereinafter provided. Each condominium unit shall be
deemed to include all the walls and partitions which are
not load-bearing within its perimeter walls, the inner
decorated or finished surfaces of all walls, floors and
ceilings, any doors, windows or panels along the
perimeters and all fixtures originally installed therein.
Each condominium unit shall also include the lanai or
lanais to which such condominium unit has direct,
exclusive access, and each condominium unit in the
Townhome Building shall also include the garage to which
such condominium unit has direct, exclusive access.

The square foot floor area of each condominium
unit shown on the attached Exhibit "B'" is measured from
the undecorated or unfinished surfaces of the interior
face of perimeter walls and includes all the walls and
partitions within the perimeter walls, including any glass
windows or panels along the perimeter and the outer edge
of the floor slab.

Each condominium unit in Building 1, Building 2,
and Building 3 shall have immediate access to a corridor
which shall be 8 common element of the Project. Each
condominium unit in the Townhome Building shall have
immediate access to the grounds of the Project which shall
be a common element of the Project or to a courtyard which
shall be a limited common element appurtenant to that
condominium unit and then to the grounds of the Project.

NOTE: The Penthouse condominium units (unit type
"P") do not contain any fixtures, appliances or interior
{(non-load bearing) walls. It is the responsibility of the
owner of each Penthouse condominium unit to, in its sole
discretion and personal choice, to install fixtures and



appliances, and construct the interior layout and design

of the Penthouse condominium unit in accordance with any
condition or covenant contained in this Declaration or the -
Bylaws; provided that said owner shall not relocate or
modify any utility connections or load or non-load bearing
walls. Developer is only providing the Penthouse
condominium unit with connections to utilities, water and
wastewater disposal.

5. Common Elements. One freehold estate is
hereby designated in all of the remaining portions and
appurtenances of the Project (hereinafter referred to as
the "common elements"), including specifically, but not
limited to:

(a) The Land in fee simple;:

(b) All structural components such as
foundations, beams, supports, main walls, roofs, stairs,
stairways, entrances, exits, floor slabs, unfinished
perimeter party and load-bearing walls, lanai railings and
parapet, awnings, corridors and walkways of said buildings;

(¢) All walkways, including the boat mooring
walkways, and interior roadways located upon the Land;

(d) All yards, grounds, landscaping,
retaining walls, perimeter courtyard walls, planters
located upon the Land, the Clubhouse including all
amenities therein and the swimming pool and whirlpool spa
adjacent thereto, as described above;

(e) All ducts, electrical equipment, central
water heating systems, wiring, pipes and other central and
appurtenant transmission facilities and installations on,
over, under and/or across the property which serve more
than one (1) condominium unit for services such as power,
light, hot water, cold watex, incineration, sewage, gas,
telephone and television and radio signal distribution, if
any,

(f) Any apparatus and installation existing
for common use such as elevators, elevator shafts and
pits, tanks, pumps, motors, fans, compressors, ducts,
vents and other installations and apparatus;

(g) Lobbies, elevator lobbies, storage
rooms, machine rooms, parking areas {other than parking



stalls), ramps, deck areas, loading areas and refuse
facilities;

(h) Any and all facilities for distribution
and storage of mail, except for the mail box appurtenant
to each condominium unit, as described hereinbelow;

(i) A total of thirty-one (31) parking
stalls (designated "Guest" on the Condominium Map) shall
be designated for guest parking, of which four (4) parking
stalls (designated "HDCP Guest'" on the Condominium Map)
shall be designated for handicap parking for guests.

There shall also be four (4) additional covered parking
stalls (designated 38, 87c, 101, 138c on the Condominium
Map), which shall be deemed to be common elements of the
Project, which shall be designated for handicap parking
and used by disabled owners or occupants of the Project on
such terms and conditions as may be agreed upon between
the Association of Owners of Kalele Kai (hereinafter
referred to as the "Association”) through its Board of
Directors (hereinafter referred to as the "Board") and
such owner or occupant; provided, however, that such
parking stalls may be used as additional parking for the
manager and/or security and/or maintenance personnel
whenever such parking stalls are not being used by a
disabled owner or occupant. The Association shall retain
ownership of said handicap parking stalls and shall adopt
rules for the assigmment and use of said handicap parking
stalls. All remaining parking stalls of the Project shall
be designated as "limited common elements' appurtenant to
designated condominium units as discussed in more detail
below;

f3) Two (2) boat moorings (designated B7 and
B8 on the Condominium Map). The boat moorings shall be
restricted to use by boats no larger than twenty-three
(23) feet in length and shall be subject to that certain
Declaration of Protective Provisions dated January 30,
1991, recorded in the Bureau as Document No. 91-026955, as
amended (hereinafter referred to as the '"Declaration of
Protective Provisions (Hawaii Kai Marina)") and any rules
and regulations promulgated thereunder, this Declaration,
the Bylaws and any house rules adopted by the Board. All
remaining boat moorings of the Project shall be designated
as "limited common elements’ appurtenant to designated
condominium units as described in more detail hereinbelow;

(k) Any and all other apparatus and
installations of common use and all other parts of the



PToperty necessary or convenient to its existence,
malntenance, and safety, or normally in common use.

Limited Common Elements:

The following common elements, (hereinafter
referred to and designated as "limited common elements™),
are hereby set aside and reserved for the exclusive use of
certain condominium units, and such condominium units
shall have appurtenant thereto exclusive easements for use
of such limited common elements. The limited common
elements so set aside and reserved are as follows:

(a) Each non-Penthouse condominium unit
shall have exclusive use of two (2) parking stalls and
each Penthouse condominium unit shall have exclusive use
of four (4) parking stalls as designated on the
Condominium Map and designated in Exhibit "B".
Notwithstanding any provision of this Declaration, owners
shall have .the right to transfer and change the
designation of’ parking stalls which are appurtenant to
their respective condominium units by execution and
recordation in the Bureau of an amendment to the
Declaration and an appropriate conveyance document ;
provided that at least one (1) parking stall shall be
appurtenant to each non-Penthouse condominium unit and at
least two (2) parking stalls shall be appurtenant to each
Penthouse condominium unit, but in the event a Penthouse
condominium unit is separated into two (2) condominium
units, as permitted in Paragraph 17(e) hereinbelow, at
least two (2) parking stalls shall be originally
appurtenant to each such condominium unit. The amendment
to effectuate a change in the designation of a parking
stall .appurtenant to a condominiwm unit shall need only
the signature and approval of the owners of the
condominium units whose parking stalls are being changed
and their respective mortgagees, if any. The amendment
shall:be effective only upon recordation with the Bureau.

(b) All boat moorings shall be identified by
the letter "B" and a number. Condominium unit 3110
initially shall have appurtenant thereto boat moorings Bl
through B6, inclusive, and B9 through Bé0, inclusive, as
designated on the Condominium Map. Notwithstanding any
provision of this Declaration, the Developer, as the
initial owner of condominium unit 3110, shall have the
right to amend this Declaration (1) prior to the
conveyance of condominium unit 3110, to transfer and
redesignate any unsold boat moorings from condominium unit



3110 to any other condominium unit(s), and (2) as often as
is necessary thereafter, to transfer and redesignate any
unsold boat moorings from any condominium units owned by
the Developer to any other condominium unit{s). Such
transfers and redesignations shall be effectuated by
amendments to the Declaration signed by the Developer and
recorded in the Bureau. Such condominium units shall
enjoy the exclusive use of the boat moorings appurtenant
thereto, subject to that certain Declaration of Protective
Provisions (Hawaii Kai Marina) and any rules and
regulations promulgated thereunder, this Declaration, the
Bylaws and any house rules adopted by the Board.
Notwithstanding any provision of this Declaration, owners
shall have the right to transfer and change the
designation of boat moorings which are appurtenant to
their respective condominium units by recordation in the
Bureau of an amendment to this Declaration and appropriate
conveyance document, both signed by the seller and the
buyer of trhe boat mooring, and their respective
mortgagees, if any.

The boat mooring shall be restricted to use by
boats no larger than twenty-three (23) feet in length.
The owner of a2 condominium unit to which a boat mooring is
appurtenant, at such owner's sole expense, shall maintain
and repair the boat mooring in a good, safe and clean
condition; provided, that if ‘owner fails to maintain
and/or repair the boat mooring in a good, safe and clean
condition, the Association may arrange for the maintenance
and/or repair work to be performed and the actual cost of
such work plus a reasonable administrative fee as may be
levied by the Board shall be charged to the owner so long
as the Association (i) has provided the owner with written
notice of the maintenance and/or repair work, the
estimated cost of such work and the estimated
administrative fee for arranging for such work on behalf
of the owner, and (ii) the owner fails to notify the
Association in writing within seven (7) days of owner's
recelpt of the Association's notice that owner has made
arrangements for such maintenance and/or repair work to be
performed, the person or persons who will perform such
work, and the date such work will begin.

A boat mooring may be leased for a minimum period
of thirty (30) days to another owner or tenant of a
condominium unit within the Project, subject to the terms
and conditions of the Declaration of Protective Provisions
and any rules and regulations promulgated thereunder, this



Declaration, and any house rules adopted by the
Association, provided that said lease of rhe boat mooring
shall be in writing and all assessments, charges, fees or °
penalties arising from said boat mooring shall be levied
against the owner of the condominium unit to which the
boat mooring is an appurtenant limited common element.

The use of a boat mooring may not be granted orally or by
license, agreement or any other means to a pPerson who is
not an owner or tenant of a condominium unit within the
Project.

(¢) The entry courtyards adjacent to
condominium unit 101 and condominium unit 110 in the
Townhome Building shall be appurtenant to and for the
exclusive use of the condominium unit to which such entry
courtyard is adjacent.

(d) Each condominium unit shall have for its
exclusive use one (1) mail box located in the lobby of the
building in which the condominium unit is located.

6. Percentage of Undivided Interest. Each
condominium unit shall have appurtenant thereto an
undivided percentage interest in all of the common
elements of the Project as shown in Exhibit "B" attached
hereto (hereinafter referred to as the "common interest"),
and the same proportionate share in all common profits and
expenses of the Project, and, except as herein expressly
provided for, all other purposes including voting. The
Developer, as the owner of all unsold condominium units,
shall have the right to cast the votes of such condominium
units in all matters of the Association.

7. Easements. In addition to the exclusive
easements established as limited common elements, the
condominium units shall have and be subject to the
following easements:

(2) Each condominium unit shall have
appurtenant thereto non-exclusive easements in the common
elements designed for such purposes for ingress to, egress
from, utility services for and support, maintenance and
repair of such condominium unit; in the other common
elements for use according to their respective purposes,
subject always to the exclusive use of the limited common
elements as provided herein; and in all other condominium
units in the building in which the condominium unit is
located for support.



({b) If any part of the common elements now
or hereafter encroaches upon any condominium unit, or if
any condominium unit now or hereafter encroaches upon any
other condominium unit or upon any portion of the common
elements, a valid easement for such encroachment and the
maintenance thereof, so long as it continues, shall and
does exist. In the event any buildings of the Project
shall be partially or totally destroyed and then rebuilt,
minor encroachments by any common element upon any
condominium unit or by any condominium unit upon any
common element or upon any other condominium unit due to
such construction shall be permitted and valid easements
for such encroachments and maintenance thereof shall exist.

{c) The Association shall have the right, to
be exercised by its Board or the managing agent, to enter
each condominium unit and the limited common elements from
time to time during reasonable hours as may be necessary
for the operation of the Project, for painting the Project
and other maintenance and repair, or for making emergency
repairs therein necessary to prevent damage to any
condominium unit or common element.

{d) Each owner shall have an easement in
common with the owners of all other condominium units to
use and have access to all pipes, wires, ducts, cables,
conduits, public utility lines and other common elements
located in any of the other condominium units and serving
his condominium unit. Each condominium unit shall be
subject to an easement in favor of the owners of all other
condominium units to use and have access to the pipes,
wires, ducts, cables, conduits, public utility lines, and
other common elements serving such other condominium units
and located in such units.

{e) The ‘Developer shall have the right to
conduct extensive sales activities on the property,
including but not limited to the use of model condominium
units, sales and management offices, and extensive sales
displays and activities until the closing of the sale of
the last unsold condominium unit in the Project. In the
event that the Developer's mortgage lender or any
successor to or assignee of the Developer’s mortgage
lender shall acquire any portion of the Project in the
course of any foreclosure or other legal proceeding or by
an assignment in lieu of foreclosure, such mortgage
lender, its successors and assigns, shall have the right
to conduct such extensive sales activities on the Project
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until all of the condominium units have been sold and
recorded, notwirhstanding the foregoing.

(f) The Developer and its agents, employees,
contractors, licensees, successors and assigns shall have
an easement over and upon the Land as may be reasonably
necessary for the completion of improvements to and
correction of defects in the Project. Such easement shall
terminate twenty-four (24) months after the later of (i)
the date of the recording in the Bureau of Conveyances of
the first conveyance document for a: condominium unit in
the Project, or (ii) "substantial completion”™ (as that
term is used in Chapter 507, Part II, Hawaii Revised
Statutes) of the improvement to be completed or corrected.

(g) The Developer hereby reserves the right
to designate, grant, convey, transfer, cancel, relocate
and otherwise deal with any easements over, under, across
or through the common elements of the Project for any
reasonable purposes, which may include, but shall not be
limited to, any easements for utilities or for any public

purpose,

The bPeveloper hereby further reserves the
right to transfer, cancel, relocate or otherwise deal with
- any easement over, under, across or through any lands
adjacent to or across the street from the Project, which
may be appurtenant to the Land or the Project, for any
reasonable purpose, which may inc¢lude, but shall not be
limited to, any of the same purposes set forth above in
this subparagraph (g) or for the reason that any owner of
‘any such lands adjacent to or across the street from the
Project exercises any right to require the relocation of
any such easement.

The foregoing rights of the Developer set
forth in this subparagraph (g) shall terminate twenty-four
(24) months after the later to occur of (i) the date of
recordation in the Bureau of the first conveyance document
for 2 condominium unit in the Project, or {(ii) the date of
substantial completion of the Project, as that term is
defined in Hawaii Revised Statutes, Chapter 507, Part II.

To the extent that joinder of any owner and
lien holder or other person who may have any interest in
the Land or the Project or any condominium unit in it may
be required in order to validate any act or thing done
pursuant to the foregoing reservations, such joinder shall
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be accomplished by power of attorney from each of the
owners, lien holders or other such parties, the acquiring
or acceptance of ownership in a condominium unit or of a
lien covering a condominium unit or any other interest in
the Project or Land subject to this Declaration being a
grant of such power and the grant being coupled with an
interest, being irrevocable.

(h) The Association shall have the right,
exercisable by the Board, to grant, convey, transfer,
cancel, relocate, and otherwise deal with any easements
over, under, across, or through the common elements of the
Project for any reasonable purpose, which may include, but
shall not be limited to, those purposes which are
necessary to the operation, care, upkeep, maintenance or
repair of any condominium unit, the common elements or any
limited common element or any easements for utilities or
for any public purpose. .

(i) The Association shall have the right,
exercisable by the Board to transfer, cancel, relocate,
and otherwise deal with any easement over, under, across
or through any lands adjacent to and across the street
from the Project, for any reasonable purpose, which may
include, but shall not be ‘limited to, any of the same
purposes set forth in Paragraph 7(h) or for the reason
that any owner of any such lands adjacent to or across the
street from the Project exercises any right to require the
relocation of any such easement.

8. Alteration and Transfer of Interest. Except
. as otherwise expressly set forth and reserved in this
Declaration, the common interest and easements appurtenant
to each condominium unit shall have a permanent character,
shall not be altered without the prior written consent of
all owners of condominium units affected thereby and their
mortgagees, as expressed in an amendment to this
Declaration duly recorded, shall not be separated from
such condominium unit and shall be deemed to be conveyed,
leased or encumbered with such condominium unit even
though not expressly mentioned or described in the
conveyance or other instrument. The limited common and
common elements shall remain undivided, and no right shall
exist rfo partition or divide any part thereof except as
provided by the Act.
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9. Purposes; Use.

(2) The condominium units shall at all times’
be occupied and used only for residential purposes in
accordance with the provisions of this Declaration and the
Bylaws; provided that transient wvacation rental or time
share or sharing plans or other joint ownership or time
interval plan or program shall be permitted in accordance
with State of Hawaii laws and City and County of Honolulu
ordinances, Tules and regulations.

{b) The owner of a condominium unit shall
not use the same for any purpose which will injure the
reputation of the Project. Such owner shall not suffer
anything to be done or kept in said condominium unit or
elsewhere which will jeopardize the soundness of the
buildings, or which will interfere with or unreasonably
disturb the rights of other owners, or which will increase
the rate of fire insurance on the buildings or the
contents thereof or which will reduce the value of the
condominium units.

{(c) No owner, occupant or tenant of a
condominium unit shall, except as specifically permitted
herein, without the prior written consent of the Board,
make any structural alterations in or additions to the
condominium unit unless otherwise specifically permitted
‘herein or in the Bylaws,.

{d) The owner of a condominium unit shall
have the absolute right to lease such condominium unit for
-residential purposes for terms of not less than seven (7)
consecutive days; provided that no owner shall lease less
than the entire condominium unit, and provided, further
that any State of Hawaii law or City and County of
Honolulu ordinance, rule or regulation requiring a longer
minimum lease period shall prevail. Any lease agreement
shall be in writing and shall subject the lease in all
respects to the provisions of this Declaration, the Bylaws
and the House Rules promulgated thereunder and provide
that the failure by the lessee to comply with the terms of
such documents shall be a default under the lease.

(e) The Board shall have the power to enact
resolutions, rules and regulations, and have the power to
amend and repeal the same from time to time, reasonably
restricting and regulating the use of the condominium
units and the common elements; provided, that, any such
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resolutions, rules or regulations shall be consistent with
the terms of this Declaration, the Bylaws and any
amendments thereto.

(f) No owner, occupant or tenant shall
erect, place or maintain any television or other antennas
or satellite dishes of any kind on the Project visible
from any point outside of his condominium unit.

{({g) No owner, occupant or tenant shall
place, store or maintain boats, cances, rafts or other
water craft in his respective parking stalls and other
areas designated as common and limited common. elements of
the Project; provided, however, that this subparagraph (g)
shall not apply to any boat kept in the water at said
owner's, occupant’s or tenant's boat mooring.

({h) No owner, occupant or tenant shall park
any transportation vehicle on the interior roadways of the
Project. All transportation vehicles shall be placed,
stored or maintained within the parking garage or assigned
parking stall.

(i) ©No golf carts, motor Scooters,
motorcycle or similar transportation vehicle shall be
permitted on the interior roadways of the Project unless
such transportation vehicle complies with state and county
registration and vehicular requirements for use on public
streets and highways; provided further that this
subparagraph (i) shall not apply to the Association or
Developer.

(i) No clothesline or the drying of clothes
shall be permitted on the lanais. No appliances, sporting
or recreational equipment, household furniture or any
other items of any nature shall be stored on the lanais
and which are visible from any other condominium unit,
from any part of the Project, or from any adjoining
street. An owner or occupant of a condominium unit shall
have the right to maintain appropriate lanai furniture on
the condominium unit's lanai.

(k) Except as otherwise provided by the
federal Fair Housing Act (42 U.S.C. §83601 et seqg.), as
amended by the Fair Housing Amendment Act of 1988, and the
rules and regulations promulgated thereunder, as the same
may be amended from time to time, and except as otherwise
permitted by the provisions of this Declaration, no owner,
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cccupant or tenant shall erect or place on the Projeet any
building or structure including fences and walls, nor make
additions or structural alterations to or exterior changes’
of any common elements or limited common elements of the
Project, nor place or maintain thereon any signs, posters
or bills whatsoever, except in accordance with plans and
specifications, including a detailed plot plan prepared by
a licensed architect if so required by the Board and also
approved by a majority of owners (or such larger
percentage as required by law or this Declaration),
including all owners of condominium units thereby directly
affecrted, as determined by the Board. Any such approved
improvements shall be completed within a reasonable amount
of time after the commencement of construction thereof.

10. Administration of Project. Administration
of the Project shall be vested in the Association,
consisting of all owners of the Project in accordance with
the Bylaws recorded contemporaneously with this
Declaration. Operation of the Project and maintenance,
repair, replacement and restoration of the common elements
and limited common elements, and any additions and
alterations thereto, shall be in accordance with the
provisions of the Act, this Declaration, the Bylaws and
specifically but without limitation the Association shall:

(a) Hake, build, maintain and repair all
fences, walls, sewers, drains, roads, curbs, sidewalks and
parking areas which may be required by law to be made,
built, maintained -and repaired upon or adjoining or in
connection with or for the use of the Project or any part
-thereof, including, but not limited to, any screening or
landscaping of the facilities of Hawaiian Electric
Company, if any, GTE Hawaiian Telephone Company, if any,
or any other governmental, public or private utilities or
services, which may now or hereafter be required by law,
ordinance or governmental agency.

(b) Keep all common elements and limited
common elements of the Project in a strietly clean and
sanitary condition, and observe and perform all laws,
ordinances, rules and regulations now or hereafter made by
any governmental authority for the time being applicable
to the Project or the use thereof.

(c) Well and substantially repair,

maintain, amend and keep 2ll common elements and limited
common elements of the Project, including withourt
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limitation the buildings, parking garages and recreational
facilities thereof, with all necessary reparations and
amendments whatsoever, in good order and condition except
as otherwise provided herein, and maintain and keep the
land and all adjacent land between any street boundary of
the Project and the established curb or street line in a
neat and attractive condition and all trees, shrubs and
grass thereon in good cultivation and replant the same as
may be necessary, and repair and make good all defects in
the common elements and limited common elements of the
Project herein required to be repaired by the Association.

(d) Observe any setback line affecting the
Project as may be shown in said Condominium Map or
required to be observed by any law, ordinance or rule of
governmental authority, and not erect, place or maintain
any building or other structure or improvement whatsoever
except approved fences or walks between any street
boundary of the Project and the setback line zlong such
boundary.

(e) Have the right, to be exercised by its
Board or managing agent, to enter any condominium unit and
limited common element from time to time during reasonable
hours as may be necessary for the operation of the Project
or for making emergency repairs therein required to
prevent damage to any condominium units, common elements
or limited common elements or for the installation, repair
or replacement of any common elements or limited common
elements.

- . (£f) Not make or suffer any strip or waste
or unlawful, improper or offensive use of the Project.

(g) Not commit any act or mneglect whereby
the Project or any part thereof at any time becomes
subject to any attachment, judgment, lien, charge or
encumbrances whatsoever.

(h) Before commencing or permitting
construction of any improvement on the Project where the
cost thereof exceeds Twenty-Five Thousand and No/100
Dollars ($25,000.00), obtain a performance and lien
payment bond naming as obligees, the Board, the
Association and collectively all condominium unit owners
and their respective mortgagees of record, as their
respective interests may appear, with a responsible
corporate surety authorized to do business in the Srare of
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Hawaii, guaranteeing the full and faithful performance of
the contract for such construction free and clear of all
mechanics' and materialmen's liens for such construction
and the payment of all subcontractors, labor and
materialmen, including mechanics' and materialmen's liens
arising under Section 514A-16 of the Hawaii Revised
Statutes, as the same may be amended from time to time,
for a penal sum of not less than one hundred percent
(100%) of the estimated cost of such construction.

11. Managing Agent and Service of Process.
Operation of the Project shall be conducted for the
Association by a responsible corporate managing agent who
shall be appointed by the ‘Association. in accordance with
the Bylaws, except that the initial managing agent shall
be appointed by the Developer. The managing agent is
hereby authorized to receive service of legal process in
all cases provided in the Act. The initial managing agent
shall be Hawaiiana Management Company, whose principal
place of business and post office address is 1270 Ala
Moana Boulevard, Honolulu, Hawaii 96814,

12. Common Expenées.

(a) All charges, costs and expenses, wages,
accounting and legal fees, and maintenance fees whatsocever
incurred by the Association for or in conmnection with the
administration of the Project, including without
limitation, the operation of the Project, all maintenance,
Tepair, replacement, and restoration of the common
elements and any additions and alterations thereto; the
.maintenance, repair, labor, services, materials, utility
services and equipment therefor; all liability whatsoever
for loss, damage or injury arising. out of or in connection
with the common elements or any accident, fire, or
nuisance; all real property taxes (except real property
taxes and such other taxes which are or may hereafter be
asseszed separately on each condominium unit and the
interest in the common elements appertaining thereto or
the personal property or other interest of an owner); all
premiums for hazard and liability insurance herein
required with respect to the Project and the cost of all
utility services including water, sewer, electricity and
gas, parbage disposal and any similar services unless
separately metered or billed, shall constitute common
expenses of the Project and all owners shall be severally
liable for such common expenses in the same proportion as
their percentage share in the common interests; provided,

-17-



that all charges, costs and expenses, wages, accounling
and legal fees, and maintenance fees incurred by the
Association only for or in connection with any condominium
unit or any limited common elements, including but not
limited to, all costs of maintenance, Tepair, replacement,
additions and improvements to the condominium units or the
limited common elements and utility costs arising
therefrom shall constitute limited common expenses of the
Project for which only the owner of the condominium unit
shall be liable, or for which only the owner of the
condominium vnit to which such limited common elements are
appurtenant shall be liable or, if the limited common
elements are appurtenant to more than one (1)} condominium
unit, the owners of such condominium units to which such
limited common elements are appurtenant shall be severally
liable in proportion to the ratio that the percentage
share in the common interests of their respective
condominium units bears to the sum of the percentage
shares in the common interests of all the condominium
units to which such limited common elements are
appurtenant (such charges, costs and expenses incurred
only for or in connection with any condominium unit or
limited common element being herein called "limited common
expenses' ); and provided further, that all charges, costs
and expenses incurred by the Association which are
necessitated by the negligence, misuse or neglect of an
owner or occupant or any person under either of them shall
be charged to such owner or the owner of the condominium
unit of such occupant, as a special assessment secured by
the lien created under this Paragraph 12. Common expenses
shall be due and payable on a monthly basis. Each owner
shall become obligated for the payment of the share of
conmon expenses allocated to his condominium unit at the
time the certificate of occupancy relating to his
condominium unit is issued by the City and County of
Honolulu or upon the recordation of a conveyance document
granting him title to the condominium unit; provided,
however, that Developer shall have the right to pay the
actual common expenses of the Project in accordance with
Section 514A-15, Hawaii Revised Statutes, as amended.
Rent, real property taxes and special assessments for each
individual condominium unit as referred to in Section
514A-6, Hawaii Revised Statutes, as amended, shall be
assessed on and collected on the individual condominium
unit and shall be paid by the individual owner and shall
not be common expensesS of the Project and no payment
thereof shall be payments of such common expenses.
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The Board shall from time to time assess the
common expenses against all the condominium units in their
respective proportionate shares and the limited common’
expenses against the respective condominium unit or units
as provided for herein. The unpaid amount of such
assessments against any such condominium unit shall
constitute a lien against such condominium unit which may
be foreclosed by the Board as provided by the Act,
provided that thirty (30) days prior written notice of
intention to foreclose shall be mailed postage prepaid, to
all persons having any interest in such condominium unit
as shown in the Association’'s record of ownership,
including mortgagees of record; provided, further, that
such lien shall be subordinate to any mortgage on the
condominium unit which was recorded prior to the filing of
a2 notice of pendency of action for such unpaid assessment
and any liens for taxes and assessments lawfully imposed
by any govermmental agency. Upon receipt of such notice,
any mortgagee of record shall be entitled to pay all
unpaid amounts of any such assessment and the Board,
acting on behalf of the Association, shall accept such
payment in satisfaction thereof and thereupon release and
discharge the lien securing the payment thereof.

(b) A suit to recover any money judgment
for unpaid common or limited common expenses shall be
maintainable by the Board without foreclosing or waiving
the lien securing the same. If any such unpaid amounts
should prove uncollectible, then such amounts shall be
deemed to be a2 common expense of the Project, collectible
from all of the owners of condominium units in the
Project, and to be shared in the same manner as the other
common elements are shared.

(c¢) No owner may exempt himself from
liability for his contribution toward the common expenses
by non-use, waiver of the use or enjoyment of any of the
common elements or by abandonment of his condominium unit.

(d) No owner may exempt himself from
liability for his limited common expenses arising from the
limited common elements appurtenant to his condominium
unit by non-use, waiver of the use or enjoyment of the
limited cowmon element, or by abandonment of his
condominium unit or boat mooring.

(e) When the mortgagee of a mortgage of
record or other purchaser of any condominium unit acquires

-19-



ticle to such condominium unit as -a result of a forfeiture
or as 3 result of foreclosure of the mortgage or a
conveyance in lieu of foreclosure, such mortgagee or
purchaser and their respective heirs, devisees, personal
representatives, successors and assigns shall not be
liable for the share of the common expenses or assessments
chargeable to such condominium unit which became due prior
to such acquisition of title. Such unpaid share shall be
deemed common expenses collectible from all owners,
including such mortgagee or such other purchaser and their
respective heirs, devisees, personal .representatives,
successors and assigns, in the same proportion as their
percentage share of the common elements.

13. Compliance with Declaration, Bylaws and the
Act. All owners, their tenants, families, employees,
servants, guests, and any other persons who may in any
manner use the Project, shall be bound by and comply
strictly with the provisions of this Declaration, the
Bylaws, the Act, all agreements, decisions and
determinations by the Association as are lawfully made or
amended from time to time, that certain Declaration of
Restrictive Covenant (Private Park) dated June 3, 1991
recorded in the Bureau as Document No. 91-119313
(hereinafter referred to as the "Declaration of
Restrictive Covenant (Private Park)"), and the Declaration
of Protective Provisions (Hawaii Kai Marina), and failure
to comply with any of the same shall be grounds for an
action to recover sums due for damages or injunctive
relief, and any other remedies available in law or in
equity, maintainable by the Board or managing agent on
behalf of the Association or, in a proper case, by any
aggrieved owner. All costs and expenses, including
reasonable attorney's fees, incurred by or on behalf of
the Association for (1) collecting any delinguent
assessments, including any assessments for the Private
Park and Hawaii Kai Marina Community Association, against
any owner's condominium unit, (2) foreclosing any lien
thereon, (3) enforcing any provision of the Act, this
Declaration, Bylaws, House Rules, the Declaration of
Restrictive Covenant (Private Park) or the Declaration of
Protective Provisions (Hawaii Kai Marina), and (4) the
rules and regulations of the Real Estate Commission of the
State of Hawaii, against an owner or any occupant of a
condominium unit shall be promptly paid by such owner or
occupant of such condominium unit on demand to the
Association; provided that if the claims upon which the
Association takes any action are not Substantiated, all
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costs and expenses, including reasonable attorney's fees,
incurred by such owner as a result of the action of the
Association, shall be promptly paid on demand to such
owner by the Association.

14. Insurance. Without prejudice to the right
of each owner to insure his own condominium unit for his
own benefit, the Association at its common expense shall
at all times:

(a) Keep all buildings, common elements
and, whethex or not part of the common elements, all
exterior and interior walls, floors and ceilings of the
Project, in accordance with the as-built condominium plans
and specifications, insured against loss oxr damage by
Special Form Causes of Loss and Ordinance of Law, as well
as against flood under the Federal Flood Disaster
Protection Act if the Land is located in an identified
flood hazard area as designated by the Federal Department
of Housing and Urban Development in an amount as near as
practicable to the full replacement cost thereof without
deduction for depreciation, -by blanket policy or policies
with an Agreed Amount Endorsement or its equivalent, if
available, in the name of the Association, and naming the
Developer, 1if applicable, each mortgagee of record of an
interest in 2 condominium unit, and the Trustees, if
applicable, as additiomal insurxeds, payable in case of
loss to such bank or trust company authorized to do
business in Hawaii as the Board shall designate for the
custody and disposition as herein provided of all proceeds
of such insurance, and shall pay zll premiums on such
insurance when due and all fees and expenses of such bank
or trust company in connection with such services, and
from time to time upon receipt of request therefor cause
to be deposited promptly with the Board and with each
mortgagee of record of any interest in.a condominium unit,
true copies of such insurance policies or current
‘certificates thereof. 1In every case of such loss or
damage all insurance proceeds gshall be used with all
reasonable speed by the Board on behalf of the Association
for rxebuilding, repairing or otherwise reinstating the
buildings, common and limited common elements and, whether
or not part of the common or limited common elements, all
exterior and ‘intexior walls, floors and ceilings, in a
good and substantial mamnner according to the original plan
and elevation thereof or such modified plans as shall
conform as nearly as practicable to the original plans and
elevation consistent with laws and ordinances then in
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effect, as first approved by the Board and as otherwise
provided herein, and the Association at its common expense
shall make up any deficiency in ‘such insurance proceeds.

(b) Procure and maintain at all times
commercial general liability insurance, including
protection against water damage liability, 1liability for
non-owned and hired automobiles and liability for property
of others, covering all common areas of the Project with a
Severability of Interest Endorsement which would preclude
the insurer from denying the claim of an owner because of
the negligent acts of the Association or another owner,
covering all owners, the Association and. its Board of
Directors, officers and employees with respect to the
Project, and naming the Developer, if applicable, each
mortgagee of record of an interest in a condominium unit,
and the Trustees, if applicable, as additional insureds,
in an insurance company authorized to do business in
Hawaii having a financial rating by Best's Insurance
Reporting Class VI or better, with minimum limits of not
less than $2,000,000.00 per occurrence for personal injury
and property damage liability. From time to time, the
Board shall upon receipt of request therefor cause to be
deposited with each mortgagee of record of any. interest in
a condominium unit, true copies of such insurance policies
or current certificates thereof and shall effect such
higher minimum coverages as the Board may require, having
due regard for the then prevailing prudent business
practices in the State of Hawaii, but not less than
§2,000,000.00 per occurrence.

(c) Procure and maintain at all times
adequate Crime coverage .to protect against dishonest acts
on the part of officers, directors, trustees and employees
of the Association and ..all others who handle, or are
responsible for handling funds of the Association, which
Crime coverage shall meet the following requirements:

(1) The Association shall be the
insured; and

(2) Such Crime coverage shall contain
waivers of any defense based upon the exclusion of persons
who serve without compensation from any definition of
"employee” or similar expression.

The Association shall procure and maintain
Directors and Officer Liability coverage from an insurance
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company authorized to do business in Hawaii which shall
name the Association as the insured and shall protect and
defend the Association agalinst lawsuits and any legal
action alleging errors and/or omission of a member of the
Board of Director(s) and/or officer of the Association in
the scope of their duties on behalf of the Association.

(d) Except as provided in Paragraph 15, in
every case of such loss or damage all insurance proceeds
shall be used as soon as Teasonably possible by the
Association for rebuilding, repairing or otherwise
reinstating the buildings in a good and substantial manner
according to the original plan and elevation thereof or
such modified plans conforming to laws and ordinances then
in effect as shall be first approved by .the Board as
herein provided, and the Association at its common expense
shall make up any deficiency in such insurance proceeds.
Every policy of insurance required under this Paragraph 14
or any other provision of this Declaration shall:

(1) Provide that the liability of the
insurer thereunder shall not be affected by, and that the
insurer shall not claim any right to setoff, counterclaim,
apportionment, proration or contribution by reason of any
other insurance obtained by or for any owner.

(2) Contain no provision relieving the
insurer from liability for loss occurring while the hazard
to such buildings is increased, whether or not within the
knowledge or control of the Board, or because of any
breach of warranty or condition or any other act or
neglect by the Board or any owner or any other person
under either of them.

(3) Provide that such policy may not
be ‘cancelled or substantially modified (including
cancellation for nonpayment of premium), except by the
insurer giving at least thirty (30) days' prior written
notice thereof to the Board, each mortgagee of record of
any interest in a condominium unit and every other person
in interest who shall have requested such notice of the
insurer.

(4) Contain a waiver by the insurer of
any right of subrogation to any right of the Association
or owners against any of them or any other persons
claiming under either of them and of any defenses based
upon co-insurance or upon invalidity arising from the acts
of the insureds.
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(5) Contain a waiver by the insurer of
any right to deny liability because of vacancy of any
condominium unit or condominium units.

(6) Contain a provision requiring the
insurer and/or agent or broker, at the inception of the
policy and on each anniversary date thereof, to provide
the Board with a written summary, in layman's terms, of
the policy, which summary shall include the type of
policy, a description of the coverage and the limits
thereof, amount of annual premiums, and renewal dates, and
this information shall be provided by the Board to each
owner.

(7) Provide that, notwithstanding any
provisions in any policy of property insurance which gives
the insurer the right to elect to restore damage in lieu
of making a cash settlement, such option shall not be
exercisable without the prior written consent of the Board
or when in conflict with any insurance trust agreement to
which the Association may be a party, or any requirement
of law.

(8) Contain a standard mortgagee
clause which shall:

(i) Provide that any reference
to a mortgagee in such policy shall mean and include ail
holders of mortgages of any condominium unit or of the
Project, or any interest therein, in their respective
order and preference, whether or not named therein;

(ii) Provide that such insurance
as to the interest of any mortgagee shall not be
invalidated by any act or neglect of the Board, the
Association, the managing agent, Or OwWners or any persons
under any of them;

(iii) Waive any provision
invalidating such mortgagee clause by reason of the
failure of any mortgagee to notify the insurer of any
hazardous use or vacancy, any requirement that the
mortgagee pay any premium thereon, and any contribution
clause; and

(iv) Provide that, without
affecting any protection afforded by such mortgagee
clause, any proceeds payable under such policy shall be
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payable to said bank or trust company designated by the
Board.

So long as the Developer, Developer's mortgagees,
or the Trustees have an interest in the Project, every
policy of insurance required to be maintained under the
provisions of this Paragraph 14 shall name the Developer,
the Developer's mortgagees and designees, if any, and the
Trustees, and the Trustees' mortgagees and designees, if
any, as additional insureds, as their interests may
appear, and current certificates therefor and sufficient
evidence of current payment of premiums shall from time to
time be deposited with the Board, the Developer, the
Developer’'s mortgagees and designees, if any, the
Trustees, and the owners, mortgagee and its designees,

15. Insured Damage or Destruction.

(a) If the Project is damaged by fire or
other casualty which is insured against and said damage is
limited to a single condominium unit and/or the limited
common elements appurtenant thereto, 2ll of the insurance
proceeds shall be used by the trustee appointed by the
Board (hereinafter referred to as the "Insurance Trustee')
for payment of the contractor employed by the Board to
rebuild or repair such condominium unit and/or said
limited common elements, including paint, floor covering
and fixtures, in accordance with the original plans and
specifications therefor, or if reconstruction in
accordance with said plans and specifiecations is not
permissible under the laws then in force, in accordance
with such modified plans and specifications as shall be
previously approved by the Board and any mortgagee of
record of any interest'in -any condominium unit so damaged.

(b) TIf such damage extends to two (2) or
more condominium units andf/or the limited common elements
appurtenant thereto, or to any other common elements, the
Board shall thereupon contract to repair or rebuild the
damaged portions of the buildings, including all
condominium units and limited common elements so damaged,
as well as the common elements, in accordance with plans
and specifications therefor which will restore the same to
the design immediately prior to destructioen, or if
reconstruction in accordance with said design is not
permissible under the laws then in force, in accordance
with such modified plan as shall be previously approved by
the Board and any mortgagee of record of any interest in a
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condominium unit directly affected thereby; provided that
in the event said modified plan eliminates any condominium
unit and such condominium unit i1s not reconstructed, the
Insurance Trustee shall pay the owner of said condominium
unit and any mortgagee of record of any interest in said
condominium unit, as their interests may appear, the
portion of said insurance proceeds allocable to said
condominium unit (less the proportionate share of said
condominium unit in the cost of the debris removal) and
shall disburse the balance of insurance proceeds as
hereinafrer provided for the disbursement of insurance
proceeds.

(e¢) The insurance proceeds shall be paid by
the Insurance Trustee to the contractor employed for such
work, in accordance with the terms of the contract for
such construction and in accordance with the terms of this
Paragraph 15. If the insurance proceeds are insufficient
to pay all the costs of repairing and/or rebuilding any
common elements other than any limited common elements,
the Board shall levy, as soon as reasonably possible
following the determination of the amount of such
insufficiency, a special assessment on the owners of all
condominium units in proportion to their respective common
interests. Any costs in excess of the insurance proceeds
for the repairing and/or rebuilding of any condominium
unit or limited common element appurtenant thereto (but no
including any common elements within any condominium unit)
shall be specially assessed against the owner of such
condominium unit and said special assessment shall be
secured by the lien created under Paragraph 12 of this
Declaration.

(d) The cost of the work (as estimated by
the Board) shall be paid out from time to time or at the
direction of the Board as the work progresses, but subject
to the following conditions:

(1) An architect or engineer (who may
be an employee of the Board) shall be in charge of the
work;

(2) Each request for payment shall be
made on seven {(7) days' prior notice to the Insurance
Trustee and shall be accompanied by a certificate to be
made by such architect or engineer stating that all of the
work completed has been done in compliance with the
approved plans and specifications and that the sum

-Z26~



requested is justly required to reimburse the Board for
payments by the Board to, or is justly due to, the
contractor, sSubcontrazctors, materialmen, laborers,
engineers, architects or other persons rendering services
or materials for the work (giving a brief description of
such services or materials), and that when added to all
sums previously paid out by the Insurance Trustee the sum
requested does not exceed the value of the work done to
the date of such certificate;

(3) Each regquest shall be accompanied
by waivers of liens satisfactory to the Insurance Trustee,
covering that part of the work for which payment or
reimbursement is being requested, and by a search prepared
by a title company or licensed abstractor ‘or by -other
evidence satisfactory to the Insurance Trustee, that there
has not been filed with respect to the premises any
mechanics' or other lien or instrument for the retention
of title with respect to any part of the work not
discharged of record;

(4) The request for any payment after
the work has been completed shall be accompanied by a copy
of any certificate or certificates required by law to
render occupancy of the premises legal;

(5) The fees and expenses of the
Insurance Trustee as determined by the PBoard and the
Insurance Trustee shall be paid by the Association as
common expenses, and such fees and expenses may be
deducted from any proceeds at any time in the hands of the
Insurance Trustee; and

(6) Such other conditions not
inconsistent with the foregoing as the Insurance Trustee
may reasonably request.

(e) Upon completion of the work and payment
in full therefor, any remaining proceeds of insurance then
or thereafter in the hands of the Board or the Insurance
Trustee shall be paid or credited to all of the owners of
the condominium units and the holders of any mortgage on
the condominium units, as their interests may appear, in
proportion to the respective common interests appurtenant
to each condominium unit.

(f) To the extent that any loss, damage or
destruction to any building or other property is covered
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by insurance procured by the Board, the Board shall have
no claim or cause of action for such loss, damage or
destruction against any owner or lessee. To the extent
that any loss, damage or destruction to the property of
any owner or lessee 1s covered by insurance procured by
such owner or lessee, such owner or lessee shall have no
claim or cause of action for such loss, damage or
destruction against the Board, the Association, the
Managing Agent or any other owner or any person claiming
under any of them.

l16. Condemnation. In case at any time or times
the Project or any part. thereof shall be required, taken
or condemned by any authority having the power of eminent
domain, the Association or an insurance trustee shall be
designated to represent the owners in any proceedings,
negotiations, settlements or agreements and each owner by
their acceptance of the conveyance of 2 condominium unit
shall appoint the Association or insurance trustee as an
attorney-in-fact for this purpose. In case at any time or
times the Project or any part thereof shall be required,
taken or condemmned by any authority having the power of
eminient domain, then and in every such case the estate and
interest of the Association and every affected owner in
the premises so required, taken or condemned shall at once
cease and terminate upon acquisition by such authority of
title thereto or right to possession thereof, and zll
compensation and damages for or on account of any land and
freehold interest shall be payable to the owners and their
mortgagees which hold a mortgage on said land and freehold
interest, in accordance with their respective percentage
interest in the common elements and all .compensation and
damages for or on account of any improvements of the
Project shall be payable to such bank or trust company
authorized to do business in Hawaii as the Board shall
designate as trustee, for all owners and mortgagees
according to the loss or damage to their respective
condominium units and appurtenant common interests and
easements, and shall be used promptly by the Association
to the extent necessary for restoring or replacing such
improvements on the remaining land according to plans
therefor first approved as herein provided unless such
restoration or replacement is impractiecal in the
circumstances; provided, however, that in case (i) only
part of the Project shall be so required, taken, or
condemned thereby rendering the remaining land and
improvements unsuitable for the multi-family residential
purposes of the Project, and the Association removes all
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remains of buildings and restores the land te good orderly
condition and even grade, or (ii) all or only part of any
individual condominium unit is so required, taken or
condemned thereby rendering any remaining part thereof
unsuitable for residential purposes, and the Association
removes all remains of the condominium unit and restores
the remaining common elements to good orderly condition
and by amendment of the Declaration causes the remaining
part of the Project to be reconstituted as 2 new
condominium property regime without such condominium unit,
an owner whose condominium unit is so condemned in either
case may surTender his conveyance document and-upon such
surrender said owner and said owner's mortgagee(s), if
any, shall be entitled to 21l remaining compensation and
damages payable for or on account of the condominium unit
and appurtenant common interest in any 1lmprovements of the
Project together with any other funds payable on account
of the condominium unit pursuant to this Declaration, as
their interests may appear.

17. Repair; Restoration; Alteration of Project.

(a) If at any time or times the
improvements of the Project shall be substantially damaged
or destroyed by any casualty not insured against, such
improvements shall be rebuilt, repaired or restored unless
seventy-five percent (75%Z) of all owners vote not to
rebuild, repair or restore. Any such Testoration of the
coomon elements shall be completed diligently by the
Association as its common expense, and the Tespective
owners shall be solely responsible for any restoration of
their respective condominium units so damaged or
destroyed, according toe the original plans and
specifications thereof or such other plans and
specifications approved in the same manner as provided in
Paragraph 9(k) of this Declaration. Unless such
restoration is undertaken within a2 Teasonable time after
such casualty, the Association, at its common expense,
shall remove 2all remains of improvements so damaged or
destroyed and restore the site thereof to good, orderly,
safe and sanitary condition and even grade.

(b)) Except as otherwise expressly set forth
and reserved in this Declaration, the Project shall be
repaired, rebuilt or restored in the event of damage or
destrTuction to all or any part of the buildings and common
elements, unless, within ninety (90) days after such
damage or destruction, it is determined by the vote of
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seventy-five percent (75%) of the owners (including the
owners of seventy-five percent (75%) of the damaged or
destroyed condominium units) that the Project not be so
repaired, rebuilt or restored.

(¢) Except as otherwise provided by the
federal Fair Housing Act (42 U.S.C. §83601 et segq.), as
amended by the Fair Housing Amendment Act of 1988, and the
rules and regulations promulgated thereunder, as the same
may be amended from time to time, and eXxcept as otherwise
permitted by the provisions of this Declaration,
restoration or replacement of the Project -ox.of any
building or other facility thereof or-construction of any
additional building or structural -alterations or additions
to any structure different in any substantial and material
respect from the Condominium Map of the Project, shall be
undertaken by the Association oY any owners only pursuant
to an amendment of this Declaration, duly executed by or
pursuant to the affirmative vote or written consent of
seventy-five percent (75Z) of the owners and accompanied
by the written consent of the holders of all liens
affected thereby, and in accordance with complete plans
and specifications therefor first approved in writing by
the Board, and promptly upon completion of such
restoration, replacement or construction the Association
shall duly record or file of record such amendment
together with a2 complete set of floor plans of the Project
as so.altered, certified as built by a registered
architect or professional engineer. Additionally,
subsequent to the issuance of a certificate of occupancy
for all buildings in the Project, any additions or
alterations to the exterior of condominium. units and to
their lanais, structures, boat moorings and -landscaping in
common elements shall be undertaken:-only upon the review
and approval by the Board and the Building. Department of
the City and County of Honolulu after the written consent
of the Association is obtained by the affirmative vote of
not less than sixty-seven percent (67%) of the owners and
accompanied by the written consent of the holders of all
iiens affected thereby. Nonmaterial structural additions
to the common elements, including, without limitation, the
installation of a solar energy device shall require the
prior written approval of the Board and the affirmative
vote of not less than sixty-seven percent (67%) of the
owners. “Nonmaterial structural additions to the common
elements” and "solar energy device” shall have the meaning
defined in Section 514A-89, Hawaii Revised Statutes.
Additions to or alterations made within a condominium unit
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shall be permitted so leong as such additions or
alrerations do not jeopardize the structural soundness or
safety of the condominium unit and building. Additions to -
or alterations made within a limited common element
appurtenant to and for the exclusive use of a condominium
unit shall require the prior written approval of the
Board. No work, additions or alterations to the water,
electrical, air conditioning or any system Servicing or
affecting more than one condominium unit shall be
permitted without the prior written consent of the Board
and any owner who will be affected by such work, additions
or alterations. No work shall be done which would
jeopardize the soundness or safety of the Project, reduce
the value therefor, violate the uniform external-
appearance of the condominium unit, or impair any
easement, without in every such case the prior consent of
seventy-£five percent (75%Z) of the owners, together with
the consent of all owners whose condominium units or
limited common elements appurtenant thereto are directly
affected and the mortgagees of such condominium units.

{d) The owner of any two adjoining
condominium units may, with the prior written approval of
the Board and the consent of any mortgagee of any such
condominium units, alter or remove all or portions of the
intervening wall (not load-bearing) which separates such
condominium units if the structural soundness and safety
of the building in which the condominium units are located
is not thereby affected and if the finish of the common
element then remaining is restored to & condition
substantially comparable to that of the common elements
prior to such alteration of a2 common element; -provided,
however, that prior to commencing any work the owner shall
(1) submit to the Board 4 complete .set of plans as
prepared and stamped by an . architect re2gistered to
practice in the State of Hawaii,. (ii) .submit to the Board
an opinion letter from a professional structural engineer
licensed to practice in the State of Hawaii stating that
the improvements will not impact the structural soundness
of the building and condominium unit, (iii) submit to the
Board a copy of the general liability insurance policy of
the Hawaii licensed contractor performing the work and
said general liability insurance policy shall name as
additional insureds the owner, the Board, and the
Association, and, so long as any of the following parties
have an interest in the Project also name as additional
insureds the Developer, Developer's mortgagees, if any,
the Trustees, and the Trustees' mortgagees, if any, (iv)
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obtain any and all required permits and approvals from the
City and County of Honolulu and submit & copy of said
permits and approvals to the Board, (v) secure and submit
to the Board a performance and payment bond naming as
obligees said owner, the Board and the Association and, so
long as the following parties have an interest in the
Project also name as obligees the Developer, the
Developer's mortgagees, if any, the Trustees, and the
Trustees' mortgagees, if any, in a penal sum of not less
than one hundred percent (100%Z) of the cost of such
construction, guaranteeing the. completion thereof free and
clear of all mechanics' and materialmen's liens, (vi) use
a licensed Hawaii contractor .for the:construction of the
improvement and strictly comply with -all~applicable laws,
and (vii) comply with any policy adopted by the Board
setting forth the hours when construction is permitted;
provided, further, that after completion of construction,
owner shall provide a copy of the as-built floor,
electrical and/or mechanical plans to the Managing Agent.

The owner of such adjoining condominium
units may install in and attach f£o such opening or
openings walls, doors and other service devices and may
Temove and Tetain ownership of the items so installed.
Upon the termination of the common ownership of such
adjoining condominium units, any intervening wall which
has been altered or removed pursuant to the foregoing
provisions shall be restored to substantially the
condition in which the same existed prior to such
alteration or Temoval, if the new owner or owners do not
consent to such alteration. Subject to the terms and
conditrions of this Declaration and the Bylaws, and at the
sole expense of the owner invoelved, the owner of any two
(2} such adjoining condominium units shall also have the
Tight to make additions to. or alterations and physical
partitions within such condominium wunits subject to
subparagraph (c¢) hereinabove; provided, that no work shall
be done which would violate any building code of the City
and County of Honolulu and/eor jeopardize the soundness or
safety of the Project, reduce the value thereof, detract
from the extermal appearance of the condominium unit or
impailr any easement, except as permitted in subparagraph
{¢) hereinabove.

(e) The owner of a Penthouse condominium
unit who will construct the initial interior layout and
design of the loft space shall comply with conditions (i)
through (vii) set forth in subparagraph (d) hereinabove
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prior ro commencing any work; provided, further, that upon
completion of construction, owner shall provide a copy of
the as-built floor, electrical and/or mechanical plans to
the Managing Agent.

The owner of a Penthouse condominium unit
may, with the prior written approval of the Board and the
consent of any mortgagee of such Penthouse condominium
unit, construct a demising or intervening wall (not
load-bearing) to separate such Penthouse condominium unit
into no more than two (2) condominium units so long as the
structural soundness and safety of the building in which
the Penthouse condominium unit is located is not thereby
affected and the demising .or intervening wall is' located
directly above the demising wall of the two (2)
condominium units on the floor below as shown on the
Condominium Map; provided, that the owner shall comply
with conditions (i) through (vi) set forth in subparagraph
{(d) hereinabove prior to commencing any work; provided,
further, that upon completion of construction, owner shall
provide a copy of the as-built floor, electrical and/or
mechanical plans to the Managing Agent. The common
interest appurtenant to the Penthouse condominium unit
shall be rTeapportioned solely between the two (2)
condominium units. The owner of such Penthouse
condominium unit prior to conveying one (1) or both
condominium units shall amend this Declaration and the
Condominium Map to reflect the increase in the total
number of condominium wunits in the Project and the common
interest of both condominium units; provided that such
amendment to the Declaration shall require only the
signature of the Penthouse condominium unit owner, any
mortgzagee of the Penthouse condominium unit, and. the Board
and shall be recorded in the Bureau; provided, further,
that until a recorded copy of-the amendment to the
Declaration is provided to. the Association,. all
assessments shall be levied to and shall be the
responsibility of the Penthouse condominium unit owner.
Subject to rthe terms and conditions of this Peclaration
and the Bylaws, and at the sole expense of the owner
involved, the owner of any Penthouse condominium unit
shall also have the right to make additions to or
alterations and physical partitions within such Penthouse
condominium unit subject to subparagraph {(c) hereinabove;
provided, that no work shall be done which would violate
any building code of the City and County of Honolulu
and/or jeopardize the soundness or safety of the Project,
reduce the value thereof, detract from the external
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appearance of the Penthouse condominium unit or impair any
easement, except as permitted in subparagraph (c)
hereinabove.

(f) Any provision of this Declaration and
Bylaws to the contrary notwithstanding, the Developer, in
its sole and absolute discretion, shall have the right to
separate any unsold Penthouse condominium unit into two
(2) condominium units at any time but not later than June
1, 1998; provided that the demising or intervening wall
separating the Penthouse. condominium.unit.into (2)
condominium units shall be located directly above the
demising wall of the two (2) .condominium units on the
floor below 'as shown on the Condominium Map. Nothing
herein or in the Bylaws shall be interpreted as requiring
Developer to cbtain the prior consent of the Association
or the Board. If Developer elects to exercise the right
herein, the (i) percentage common interest appurtenant to
the Penthouse condominium unit shall be reapportioned
solely between the two (2) condominium units, and (ii) the
parking stalls appurtenant to the Penthouse condominium
unit shall be redesignated solely between the two (2)
condominium units in accordance with the minimum number of
parking stalls set forth in the subparagraph (a) of the
limited common elements provision above, and (iii)
Developer shall amend this Declaration, the Bylaws, if
necessary, the public report, if necessary, and the
Condominium Map to reflect at a minimum the increase in
the total number of condominium units, the percentage
common interest appurtenant to said two (2) condominium
units, the parking stalls appurtenant to said two (2)
condominium units, and flooxr plans, provided that any
amendment shall require only the signature of the
Developer and recordation in the Bureau, if applicable.

The owners of condominium units in the
Project shall have no statutory, legal or equitable right
fto rescind any purchase of a condominium unit or the
obligation to purchase a condominium unit as a result of
the amendment or creation of any instrument to effectuate
the separation of any Penthouse condominium unit into two
(2) condominium units nor the Developer's issuance of
supplementary public reports disclosing the separation of
the Penthouse condominium unit into two (2) condominium
units. Owner, by purchasing or accepting the conveyance
of a condominium unit in any manner whether by court
decree, inheritance, foreclosure or any other means,
hereby appoints Developer as its true and lawful
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attorney-in-fact for the purpose of executing,
acknowledging, recording, if necessary, and delivering any
instrument Necessary or appropriate in carrying out the
provisions and exercising the rights, powers and
privileges granted by this subparagraph (f). This power
of attorney granted to Developer shall not be affected by
any subsequent mental, physical or emotional disability of
the owmer. Owner covenants that on the request of
Developer, owner shall execute, acknowledge and deliver
any instrument necessary or appropriate for the purpose of
carrying out the provisions and exercising the rights,
powers and privileges granted by this subparagraph (£).
This subparagraph (£f) shall be applicable to any
subsequent condominium owner and shall terminate no later
than midnight of June 1, 1998:-unless sooner relinquished
by Developer.

The rights reserved in this subparagraph (f)
for the benefit of Developer shall not be amended,
modified or terminated in whole or in part by any vote of
the owners, Association or Board prior to the expiration
of the time periods set forth herein or sooner
relinquished and terminated by Developer.

(g) Notwithstanding Subparagraph (c)
hereinabove which permits additions or alterations within
a condominium unit and expressly applicable to the design
and construction of the interior of any Penthouse
condominium unit, if owner, occupant or tenant desires to
add, change or alter partitions or floor finishing
material such 2as, but not limited to, marble, granite or
paver tile flooring, such additions or alterations shall
(1) be designed, installed and constructed within the
maximum live load of forty (40) pounds per .square foot and
a distributed partition and.floor finish material load of
ten (10) pounds per square foot; and (ii) be designed to
reduce the transmission of noise to any condominium unit
below or adjacent thereto in accordance with any
guidelines adopted by the Board. Any hard floor finish
material shall be insulated or padded to reduce the
transmission of noise to any condominium unit below or
adjacent to such condominium unit; provided that this
provision shall not apply to any floor finish material
originally installed by the Developer.

(h) Notwithstanding any provision contained

herein or in the Bylaws, no owner, occupant or tenant
shall be permitted to alter or relocate the exterior glass
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line or windows because such alteration or relocation will
affect and impact the condominium units above and below.

18. Maintenance Reserve Fund. The Board shall
establish and maintain a Maintenance Reserve Fund by the
assessment of and payment by all owners in monthly
installments of their respective proportionate shares of
such reasonable annual amount as the Board may estimate as
adequate to cover each owner's obligations to provide for
utilities, insurance, maintenance, assessments of the
Association, repair, replacement or-improvements to the
common elements and limited common elements:which the
Association. .is .obligated.to maintain,.and other expenses
of administration of the Project, "which -shall be deemed
conclusively to be a common expense of the Project. The
Board may include reserves for contingencies in such
assessment, and such assessment may from time to time be
increased or reduced in the discretion of the Board. The
proportionate interest of each owner in said fund cannot
be withdrawn or separately assigned but shall be deemed to
be transferred with such condominium unit even though not
expressly mentioned or described in the conveyance
thereof. In case the condominium propertyY regime hereby
created shall be terminated or waived, said fund remaining
after full payment of all common expenses of the
Association shall be distributed to all owners in their
respective proportionate shares except for the owners of
any condominium units then reconstituted as a new
condominium property regime. For the initial months of
operation of the Project, the Board shall establish a
working capital fund equal to a minimum amount of two (2)
. months' estimated common .expenses;.provided, thzt these
amounts shall be collected at the time the first purchase
of the unit is clesed or when control of the:Project is
.transferred to the Association, 'whichever.is:earlier, and
such amounts shall not be considered advance payments of
regular assessments. The working capital fund shall be
transferred to the Association for deposit inte a
segregated fund when the control of the Project is
transferred to the Association; provided, that during the
time period Developer is in control of the Association,
Developer shall not use any of the working capital funds
to defray its expenses, reserve contributions,
construction costs, or to make up any budget deficirt;
provided, however, that when unsold condominium units are
sold, the Developer may use funds collected at closing to
reimburse itself for funds it paid the Association for
each unsold condominium unit’'s share of the working
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capital fund. The Board shall comply with Section
514A-83.6, Hawaii Revised Statutes, as may be amended from
time to Cime. .

19. Amendment of Declaration. Except as
otherwise provided herein or in the Act, this Declaration
may be amended by an affirmative vote or written consent
of seventy-five percent (75%) of the owners, effective
only upon recording of an instrument setting forth such
amendment and vote, duly executed by such owners or by the
proper officers of the Association; provided, however,
that at any time prior to.the issuance of the final public
report by the Real Estate :Commission of the State of
Hawaii, the Developer may:amend. this-Declaration and the
Bylaws in any manner. Notwithstanding the foregoing and
notwithstanding the sale and conveyance of any of the
condominium units, the Developer may amend this
Declaration (including the Bylaws and when applicable, the
Condominium Map) (a) by filing the "as built" verified
statement (with plans, if applicable) required by Section
514A-12 of the Act, (i) so long as such statement is
merely a verified statement of a registered architect or
professional engineer certifying that the final plans
theretofore filed fully and accurately depict the layout,
location, condominium unit numbers and dimensions of the
condominium units as built, or (ii) sSo long as any plans
filed therewith invelve only immaterial changes to the
layout, loc¢ation, condominium unit numbers or dimensions
of the condominium units as built; and (b} by £iling any
change or amendment required by an administrative agency
of any state, territory, possession or foreign country or
other foreign jurisdiction 5r a mortgagee of a condominium
unit as a condition precedent to marketing tha Project
therein.

20. Mortpages and ‘Mortgagees.

(a) Notice to Board of Directors. An owner
who mortgages his or her interest in a2 condowminium unit
shall notify the Association of the name and address of
his or her mortgagee and shall file a conformed copy of
such mortgage with the Association within ten (10) days
after the execution of the same. The Association shall
maintain such information in a book entitled "Mortgages of
Condominium Units"™.

(b) Notice of Unpaid Common Expenses. The
Association whenever so requested in writing by an owner
or mortgagee of an interest in a condominium unit shall
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promptly report any sixty (60) day delingquency in the
payment of assessments or charges owed by the owner of any
condominium unit.

(c) Notice of Default. The Board, when
giving notice Tto an owner of a default in paying common
expenses or other default in performance of any obligation
under this Declaration, the Bylaws, House Rules, the
Declaration of Protective Provisions (Hawaili Kai Marina),
the Declaration of Restrictive Covenant (Private Park) or
other document of the Association, shall send a copy of
such notice to each holder of a mortgage covering such
condominium unit or interest therein whose name and
address has theretofore been furnished to the Association.

(d) Examination of Books. Each owner and
each mortgagee shall be permitted to examine the books,
records and finanecial statements of the Association during
normal business hours on business days and each mortgagee
shall have the right to require the submission of annual
reports and other financial data. The Association shall
provide an audited statement for the preceding fiscal year
if the mortgagee of any condominium unit in the Project
submits & written request for such information.

(e) Right of Access. FEach mortgagee and
its agents shall have a right of access through the common
elements (other than the limited common elements) of the
Project for the purpose of passage to any condominium unit
on which it holds a mortgage, provided that entry into any
such condominium unit or the limited common elements
appurtenant thereto by the mortgagee or its agents shall
be at the sole risk of the mortgagee and shall be made
strictly in accordance with and subject to the terms of
its mortgage.

(f) Mortgage Protection. Notwithstanding
any other provisions contained in this Declaration or the
Bylaws:

(1) The liens in favor of the
Association created hereunder or the Bylaws on any
condominium unit and its appurtenant interest in the
common elements shall be subject and subordinate to and
shall not affect the rights of the holder of any
indebtedness secured by any mortgage of such interest(s),
made for value, which was recorded prior to filing of a
notice of pendency of action to foreclose such lien,
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provided that after the foreclosure of any such mortgage
there shall be a lien upon the interest of the purchaser
at such foreeclosure sale to secure all assessments,
whether regular or special, assessed hereunder to such
condominium unit if falling due after the date of such
foreclosure sale.

(2) All taxes, assessments and charges
which may become liens prior to the first mortgage under
the laws of the State of Hawaii shall relate only to the
individual condominium unit and not to the condominium
project as a whole.

(3) The Declaration .and Bylaws shall
not give an owner or any other party under him, priority
over any rights of first mortgagees of condominium units
pursuant to their mortgages in the case of a distribution
to owners of insurance proceeds or condemnation awards for
losses to or a taking of condominium units and/or common
elements.

(4) Notwithstanding any other
provision of this Declaration or the Bylaws, no amendment
to this Paragraph 20 shall affect the rights of the holder
of any such mortgage filed in the Bureau of Conveyances of
the State of Hawaii who does not Jjoin in the execution
thereof if such mortgage was filed prior to the filing of
such amendment.

(5) Any holder or insurer of a duly
filed mortgage of a condominium unit whose interest
appears in the record of ownership or who has otherwise
delivered a written request to the Association (such
request to state the name and address af such . holder,
insurer or guarantor and the condominium unit number)
shall be entitled to:

(i) Prior written notice of any
proposed amendment to the Declaration or the Bylaws;

(ii) Prior written notice of any
proposed termination of the condominium property
regime;

{(iii) Timely written notice of any

actual or threatened condemnation or eminent domain
proceeding affecting the Project or any portion
thereof;
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(iv) Timely written notice of any
defaulr of the owner which i1s not cured within
sixty (60) days;

(v) Timely written notice of any
significant damage or destruction to the common
elements or to the condominium unit covered by the
first mortgage held or insured by such person;

(vi) Timely written notice of any
lapse, cancellation, or .material modification of
any insurance policy or fidelity bond maintained by
the Association;

(vii) A copy of all pleadings
filed in any lawsuit, administrative proceeding, or
other action affecting the Project or any portion
thereof, at such person’'s expense for reproduction
costs and at such person's specific written request;

(viii) Prior written notice of any
proposal to subdivide, encumber, sell or transfer
the common elements or any part therecf; provided,
however, that the granting of easements for public
or private utilities or for public purposes
consistent with the intended use of the common
elements of the Project, the relocation of any
easements appurtenant to the Project over other
lands pursuant to the exercise of any right to
relocate such easements by the owner of such other
lands shali not be deemed a transfer within the
meaning of this clause;

(ix) Vote and participate in
amendments to this. Declaration-and: the Bylaws if
they have requested the Association to notify them
of any proposed action that requires the consent of
a specified percentage of holders, insurers, or
guarantors of first mortgages.

(6) Unless the percentage approval

specified in Paragraph 19 hereinabove and the prior written
approval of the holders, insurers, or guarantors of first
mortgages representing at least fifty-one percent (51%) of
the votes of the condominium units that are subject to first
mortgages are obtained, the Association shall not be
entitled to do any of the acts enumerated hereinbelow:
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(1) By act or omission, seek to
abandon or terminate the Project;

(ii) Change the common interest
appurtenant to any individual condominium unit,
provided however that this provision shall not
apply to the change in common interest resulting
from the partition of a Penthouse condominium unit
into two (2) separate condominium units as
permitted in Paragraph 17(e) and (f) hereinabove;

(iii) Partition or subdivide any
condominium unit, provided however that-this
provision shall not .apply to .the -partition of a
Penthouse condominium unit into two (2) separate
condominium units as permitted in Paragraph 17(e)
and (f) hereinabove;

(iv) By act or omission, seek to
abandon, partition, subdivide, encumber, sell or
transfer the common elements;

(v) Use condemnation proceeds or
hazard insurance proceeds for losses to the Project
or any part thereof (whether to condominium units
or to common elements) for other than the repair,
replacement or reconstruction of the same;

(vi) Materially amend any
provision of the Declaration or Bylaws or to add
material provisions thereto, which establish,
provide for, govern or regulate any of the
following:

(A) Voting rights;

(B) Assessments, assessment
liens or the priority of assessment liens;

(C) Reserves for
maintenance, repair and replacement of the
common elements;

(D) Responsibility for
maintenance and repairs;

(E) Reallocation of
interests in the general or limited common
elements, or rights to their use;

-4 -



(F) Redefinition of any
condominium unit boundaries;

{G) Convertability of
condominium units into common elements or vice
versa, ’

(H) Expansion or contraction
of the Project or the addition, annexation or
withdrawal of property to or from the Project;

(I) Insurance or fidelity
bonds;

(J) Leasing of condominium

(K) Imposition of any
restrictions on an owner's rTight to sell or
transfer his or her unit;

(L) Decision by the
Association to establish self-management when
professional management had been required
previously by the Project documents or by an
eligible mortgage holder;

() Restoration or repair of
the Project (after a hazard damage or partial
condemnation) in a manner other than that
specified in the Project documents;

{N) Any action to terminate
the legal status of the Project after
substantial destruction or condemnation
occurs; or

(0) Any provisions that
expressly benefit mortgage holders, insurers,
or guarantors.

(vii) Amend any provision of this
Paragraph 20 or add material provisions;

Notwithstanding subparagraph (f£)(6) hereinabove, if
a holder, insurer or guarantor of first mortgage fails to
submit a written response to any written proposal for an
amendment within thirtry (30) days after it receives proper
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notice of the proposed amendment delivered by certified or
registered mail with "return receipt” requested, such
holder, insurer or guarantor shall be deemed to have
approved such proposed amendment.

(g) Right of First Refusal Not Applicable.
In the event that there shall be any right of first refusal
to purchase any condominium unit by the Association, any
first mortgagee who obtains title to a condominium unit
pursuant to the remedies provided in the mortgage, or
foreclosure of the mortgage or assignment of the conveyance
document in lieu of foreclosure, shall be exempt:from such
"right of first refusal”.

(h) Release of Information. The Board may
provide any information available to it pertaining to a
condominium unit or the Project to the first mortgagee of
such condominium unit and such mortgagee may provide any
information to the Board regarding the mortgagor, the
mortgagor's leoan and the status of such loan.

21. Disclosures. Developer hereby makes the
following disclosures:

(a) Soils. Portions of the Project are
"reclaimed" lands created in part by filling of submerged
land in Kuapa Pond and the Project is comprised of
built-up earth fill overlaying the pre-existing earth. As
2 result some settlement and movement of the earth in the
Property may occur. Each owner acknowledges that the
location of the Project is highly desirable because of the
surrounding Hawaii Kai Marina and close proximity to the
ocean. The Association and each owner covenantsithat they
shall assume all risks associated with such location,
including but not limited to the rvisk of property damage
or personal injury arising: from settlement and/or-movement
of the underlying land and shall individually and through
the Association, indemnify, defend and hold harmless the
Developer, its partners and affiliates and the Trustees
from any liability, claims or expenses, including
attorney's fees, arising from such property damage or
personal injury.

(b) Hawaii Kai Marina. Each owner of a
condominium unit, including condominium units that do not
have a boat mooring appurtenant thereto, shall be a member
of the Hawaii Kai Marina Community Association. As a
member of the Hawaii Kai Marina Community Association,
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each owner shall have a nonexclusive easement in common
with the Trustees and all others so entitled for purposes
of navigation and access to the sea upon, over and across
Kuapa Pond and all canals and other waterways thereof, as
Kuapa Pond and waterways shall exist from time to time.
All use of the Kuapa Pond and the waterways shall be
subject to that certain Declaration of Protective
Provisions, dated January 30, 1991, recorded in the Bureau
of Conveyances as Document No. 91-026955, as amended, and
all Tules and regulations promulgated thereunder. The
Hawaii Kai Marina Community Association may .levy general
assessments to provide for the care, maintenance,
operation and improvement of Kuapa Pond.and.the

waterways. No owner may exempt himself from liability for
his payment of any Hawaii Kai Marina Community Association
assessment by non-use, waiver of use or enjoyment, or by
abandomnment of his condominium unit.

(c) Emergency Sewer Overflow. There is an
emergency Sewer overflow near Wailua Street Bridge which
discharges sewage into the Hawaii Kai Marina in
emergencies. The Association and each owner covenants
that they shall assume all risks associated with such
location, including but not limited to nuisance, the risk
of property damage or personal injury arising from and
incidental to any emergency sewer overflow into the Hawaii
Kai Marina and shall individually and through the
Association, indemnify, defend and hold harmless the
Developer, its partners and affiliates and the Trustees
from any liability, claims or expenses, including
attorney's fees, arising from such property damage or
personal injury.

(d) salt Air. The Project is located on
the Kuapa Pond and waterways and is 1in close proximity to
the ocean and, as a result, is subject to water residue
and the salt water spray from the ocean which may have an
affect upon the condition of the Project, improvements and
personal property of owners and their respective tenants.
The Association and each owner covenants that they shall
assume all risks associated with such location, including
but not limired to nuisance, the risk of property damage
or personal injury arising from the air borne spray or
mist from Kuapa Pond, the waterways and the ocean and
shall individually and through the Association indemnify,
defend and hold harmless the Developer, its partners and
affiliates and the Trustees from any liability, claims or
expenses, including attorney’'s fees arising from such
property damage OT personal injury.
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(e) Private Park. The Project 1s subject
to the Marina Zoning Unilateral Agreement and Declaratign
for Conditional Zoning, dated July 3, 1986 and recorded in-
the Bureau of Conveyances in Liber 19645 at Page 696
(hereinafter referred to as the "Unilateral Agreement"),
which sets forth the conditions of the change in zoning
and development of a number of separate parcels of land in
the Hawaii Kai area including the underlying land of the
Kalele Kai condominium project. Pursuant to the
Unilateral Agreement and Rule 10 of the Park Dedication
Rules and Regulations of the City and County of Honolulu,
Hawaii, adopted pursuant to Ordinance No. 4621 of the City
and County of Honolulu (hereinafter referred to=zas "Park
Dedication Rule 10"), Hawaii Kai . Development Company is
required to develop a private park area and record a
Declaration of Restrictive Covenant (Private Park) against
the Kalele Kai condominium project and other separate
parcels of land subject to the Unilateral Agreement. The
Declaration of Restrictive Covenant (Private Park) dated
June 3, 1991 and recorded in the Bureau of Conveyances as
Document No. 91-119313, has been recorded against the
Land. Hawaii Kai Development Company has assigned its
cbligation to develop the private park to Kemper Real
Estate Management Company. Kemper Real Estate Management
Company or its successor and assigns shall develop the
private park and shall record the Declaration of
Restrictive Covenant {Private Park) against all remaining
parcels of land subject to the Unilateral Agreement.

Upon completion of construction of the
private park and creation of the park association, each
owner of Kalele Xai shall be a member of the park
association which shall be obligated to perpetually
maintain the private park. for the duration of .the
Declaration of Restrictive Covenant (Private Park). The
maintenance of the private park shall. require:-each member
to pay its proportionate share of the maintenance costs.
Other residential projects may be annexed under the
Declaration of Restrictive Covenant (Private Park) and
shall have the right to use such private park together
with the obligation of paying its proportionate share of
the maintenance costs. No owner may exempt himself from
liability for his payment of any private park assessment
by non-use, waiver of use or enjoyment of the private
park, or by abandonment of his condominium unit.

. (f) Assocciations. Each owner shall be a
member of the Association of Owners of Kalele Kai, the
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Hawaii Kai Marina Community Association, and the park
association disclosed in Paragraph 21(e) hereinabove. As
a member of these associations, each owner shall be
required to pay his/her/its proportionate share of common
expenses and special assessments as the documents for each
association may provide. No owner may exempt himself from
liability for his payment of any assessment by non-use,
waiver of use or enjoyment, or by abandonment of his
condominium unit or any dispute.

(g) View and View Planes. Developer hereby
discloses that the owner of the parcel of land adjacent to
the Project on the makai boundary towards the shopping
center may develop the land into & commercial and/or
office building and such development may obstruct, alter,
change or diminish the views and view planes of the
Project. Each owner acknowledges and understands that
development is occurring in the Hawaii Kai area and will
likely continue to occur in the future and that
development may obstruct, alter, change or diminish the
views and view planes of the Project. Developer its
employees, agents, real estate broker and agents,
condominium documents and written, audio, or video
advertisements, make no representations or warranties as
to the views and/or view planes which the Project
currently has or will have in the future.

(h) Concrete Structures. Reinforced
concrete was used in the construction of portions of the
Project. Concrete, though 8 dense, rigid material used
for its strength, durability and insulating gqualities, 1is
subject to deflection, shrinkage, creep, and thermal
expansion or contraction. As a result of these forces,
cracks and uneven surfaces may develop and .affect the
appearance and performance- of the concrete and/or any
material attached to or in contact with the concrete. A
leveling £ill material, which is comprised of an inert
materizl, was used on certain floor areas in varying
amounts to promote a level surface. The Association and
each owner covenants that they are aware of and shall
assume the risks and consequences associated with any
deflection, shrinkage, creep, and thermal expansion or
contraction of the concrere or fill material used in the
Project, including but not limited to the risks of cracks
and property damage, and shall individually and through
rhe Association, indemnify, defend and hold harmless the
Developer, its partners, affiliates, agents and
consultants, and the Trustees from any liabilirty, claims
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or expenses, including attorney's fees, arising from such
risks.

(i) The Trustees of The Estate of Bermice -
Pauahi Bishop. The Trustees have not controlled or
participated in, in any way, either as a joint venturer or
in any other capacity, the planning or construction of any
building or other improvements in the Project or any part
thereof (the "Improvements"), or the marketing or sale of
the Project. All approvals of plans and specifications
covering the Improvements were given by the Trustees
without regard to and without conducting any-independent
investigation into, the safety or. structural.soundness of
the Improvements, code violations, or other matters
relating to the legality or integrity of the
Improvements. The Developer, the Association, and each
owner hereby waives any and all claims which it or they
might otherwise have against the Trustees on account of
faulty or improper construction of any of the Improvements
(including but not limited to any condominium unit and any
common element of the Project), latent defects, code
violations in building construction or representations
covering any of the Improvements (including but not
limited to any condominium unit and any common element of
the Project). The Developer, the Association, and each
owner agrees that its right to make such claims, to the
extent such claims are recognizable at law or equity, will
be against the person or persons who are responsible for
construction of the Improvements {(including but not
limited ro any condominium unit and any common element of
the Project) or who may otherwise be ligble for any
defects therein, and that none of the Developer, the
Association or any owner shall have any right to make such
claims against the Trustees. . . Furthermore, the Developer,
the Association, and each -owner hereby covenants that it
and they shall individually:and . jointly indemnify, defend
and hold harmless the Trustees from any liability, claims
or expenses, including attorney's fees, arising from the
development, design, construction, marketing and sale of
the Project.

(j) Bedford Properties, Inc. Developer
hereby discloses that Bedford Properties, Inc. is the
general partner of Kapalele Associates and is the
principal broker for the sale of Kalele Kai condominium
units.
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(k) BCI General Contractors. Developer
hereby discloses that the owner of Bedford Properties,
Inc, the general partner of Kapalele Associates, 1S a part
owner of BCI General Contractors, the contractor
constructing the Project.

22. Waiver. No provision contained in this
Declaration shail be deemed to have been abrogated or
waived by reason of any failure to enforce the sane,
irrespective of this Declaration nor the intent of any
provision hereof.

23. Captions. The captions herein are inserted
only as a matter of convenience and for reference, and in
no way to define, limit or describe the scope of this
Declaration nor the intent of any provision hereof.

24 . Definitions. All terms used herein and in
the Bylaws which are identical to terms used in the Act
shall, except where clearly repugnant to the context, have
the same meanings as are attributable to them in said
Act. The terms “owner" and "condominium unit owner' as
referred to herein shall mean the owner of 2 condominium
unit, whether singly or jolntly, partnerships,
corporations or other legal entities or their successors,
heirs, personal representatives and assigns or the heirs
and assigns of the survivor-as the case may be. The term
"majority" or "majority of owners" herein means the owners
of condominium units to which are appurtenant more than
fifty percent (50%Z) of the common interests, and any
specified percentage of condominium unit owners means the
owners of condominium units to which are appurtenant such
percentage of the common interests as established by this
Declaration.

25. Invalidity. The invalidity of any provision
of this Declaration shall not be deemed to impair or
affect in any manner the validity, enforceability or
cffect of the remainder of this Declaration, and in such
event, all of the other provisions of this Declaration
shall continue in full force and effect as if such
provision had never been included herein.

26. Changes in Law. In the event of a change in
statutory law applicable to this Project occurring after
recordation of this Declaration and the Bylaws, such
change in law shall control over the provisions of this
Declararion or the Bylaws only to the extent the
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legislative body enacting such change in law expressly
provided that the provisions of such change in law shall
contrel over provisions to the contrary in pre-existing
condominium documents.

27. Bylaws; Conflict. In furtherance of the
provisions of this Declaration, the Developer hereby
approves and adopts the Bylaws. The Developer hereby
affirms that the property described in this Declaration
shall be held, conveyed, hypothecated, encumbered, leased,
rented, used, occupied and improved in accordance with the
Bylaws. In the event of any discrepancy between:a
provision of this Declaration and .a provision of. the
Bylaws, the provisions of this .Declaration shall;prevail.
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IN WITNESS WHEREOF, the Developer has executed this
instrument on the ZQfﬁ, day of ijff , 1943 .

KAPALELE ASSOCIATES,
a Hawall limited partnership

By BEDFORD PROPERTIES, INC.

a California corporation
Its General Partner

oy LM —Vd
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STATE OF CALIFORNIA )

CITY AND COUNTY OF CONTRA COSTA )

on this 20th day of May, 1993, before me appeared
MOHAN VACHANI, to me personally known, who being by me
duly sworn, did say that he is the Vice President of
BEDFORD PROPERTIES, INC., a California corporation;
that said corporation is a general partner of KAPALELE
ASSOCIATES, a Hawali limited partnership; that said
instrument was executed in the name and behalf of
KAPALELE ASSOCIATES by sald corporation as its general
partner; that the instrument was signed without the
corporate seal of sald corporation, and that said
instrument was so executed by said corporation by
authority of its Board of Directors; and said
MOHAN VACHANT acknowledged said instrument to be the
free act and deed of said partnership.

Notary Public




EXHIBIT A

All of that certain parcel of land situate at
Maunalua, Honolulu, City and County of Honolulu, State of

Hawaii, being LOT A of the "MARINA II-A", as shown on File Plan
Number 2064, filed in the Bureau of Conveyances of the State of

Hawaii, and containing an area of 373,108 square feet, mcre or
less.
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